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AGENT. 


§ 144. Fire—Power of—What Acts constitute a Waiver.— 
A person authorized to accept risks, settle the terms of insurance, 
and issue and renew policies, must be regarded as the general 
agent of the company. 

Post vs. Adtna Ins. Co., 43 Barb., 351. 

The possession of blank policies and renewal receipts, signed 
by the president and secretary; is evidence of such agency. 

Carroll vs. Charter Oak Ins. Co., 40 ib., 292. 

The power of such agent of a stock company is plenary as to 
the amount and nature of the risk, rate of premium, and gen- 
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erally as to the terms and conditions of the contract. He may 
make such modifications in the policy conditions before delivery, 
and sometimes even afterward, as in his discretion seems proper. 

May on Ins., 3 129; Gloucester Manfg. Co. vs. Howard Fire Ins. Co., 5 
Gray, 498. 

Where such an agent filled the application, and at the time of 
doing so existing policies of a company for which he was also 
agent were handed to him at his request, he must be supposed 
to have .read them and known their contents, and such know- 
ledge will be a waiver of a condition in the subsequent policy re- 
quiring the indorsement of other insurance. 

Van Bories vs. United Ins. Co., 8 Bush., (Ky.,) 1383 ; Horwitz vs. Equit- 
able Ins. Co., 40 Miss., 557 ; Hubbard vs. Hartford Fire Ins. Co., 33 Iowa 
325 ; Couch vs, City Fire Ins. Co., 37 Conn., 248 ; Pechren vs. Phoenix Ins. 
Co., 6 Lansing, 411 ; Carroll vs. Charter Oak Ins. Co., 10 Abb., N. S., 166 ; 
Rowley vs. Empire Ins. Co., 36 N. Y., 550; Plumb vs. Cattaraugus Co. 
Mut. Ins. Co., 18 N. Y., 392 ; May on Ins., 3 369-370. 


Pitney vs. Gilen’s Falls Ins. Co. 
Rep’d Jour’l, p. 765. N, ¥. Com. A. 


§ 145. Fme.—0O/ the Insured by Terms of Policy—The ap- 
plication was incorrectly filled by the agent from correct ‘repre- 
sentations by the insured. But the policy made the agent the 
agent of the insured, and not of the company under any circum- 
stances. The truthfulness of the application was a warranty. 
Held, that the terms of the contract must be enforced, and the 
breach of warranty was not avoided by the knowledge or acts of 
agent. 

Plumb vs. Catt. Ins. Co., 18 N. Y., 392, distinguished ; Chase vs. Ham. 
Ins. Co., 20 N. Y., 52; Rowley vs. Empire Ins. Co., 36 N. Y., 550, ex- 
. cepted ; Owens vs. Holland Purch. Ins. Co., 56 N. Y., 565-76. 

Rohrback vs. Germania Fire Ins. Co. 
Rep’d Jour’l, p. 737. 


BARRATRY. 


§ 146. Marwe.—The Wrong must be Willful to constitute— 
Mere negligence or an innocent breach of duty will not constitute 
barratry. The act must be willfully or fraudulently wrong. A 
fraudulent intention to injure the owner is not necessary ; it is 
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sufficient that there is a deliberate and palpable breach of duty 
toward the owner. 

2 Arnold on Ins., 821, note 2; 1 Phillips on Ins., 3 1062-1074 ; 2 Pars. 
on Mar. Law, 236, 239, 246 ; 3 Kent, Com., 306 ; McCullough’s Dictionary 
of Com. & Nav., tit. “‘ Barratry ;” Cook vs. Com. Ins. Co.,11J. R., 40-46 ; 
Am. Ins, Co. vs. Bryan, 26 Wend., 578. 

The policy insured against the “barratry of the master and 
mariners.” The bill of lading required the cotton to be stowed 
below deck. The master, without the knowledge of the owner 
and against the remonstrance of the ship-owner’s agent, stored a 
portion on deck, whence it was jettisoned into the sea during a 
storm. Held, that the act of the captain was in itself wrongful 
and a violation of his duty toward the owners; if wrongfully 
intended it was barratrous. Held, that the question of intent 
was for the jury, to whom the whole question of barratry should 
have been submitted as a question of mixed law and fact. Held, 
that the wrongful act of the captain was the direct cause of 
loss. 

Phyn vs. Royal Ex. Ass. Co., 7 Term R., 501; Wilson vs. Rankin, 6 
Best & Smith, 208; S. C., L. R., 1 Q._B., 166 ; Earl vs. Rowcroft, 8 East, 
126; Salonica vs. Johnson ; Park on Ins., ch. 18 ; Moss vs. Bryan, cited in 
Earl vs. Rowcroft; Boehm vs. Combe, 2 Mau. & Sel., 172; Lawton vs. 
Sun Mut. Ins. Co., 2 Cush., 500 ; Patapsco Ins. Co. vs. Coulter, 3 Peters, 
231 ; Burk vs. Royal Ex. Ins. Co., 2 Barn. & Ald., 82; Parkhurst vs. Glou- 
cester Mut. Fishing Ins. Co., 100 Mass., 301 ; Grim vs. Phoenix Ins. Co., 13 
Johns., 451; Heyman vs. Parish, 2 Camp., 149; Knight vs. Cambridge, 
Strange, 581 ; Mod. Rep., 230, and 2 Ld. Raym., 1349 ; Vallego vs. Wheeler, 
Cowper, 143 ; Goodman vs. Harvey, 4 Adol. & Ell., 870. 


Atkinson vs. Gt. Western Ins. Co. 
Rep’d Jour’!, p. 751. 


CARRIER. 


§ 147. Manine.—Responsibility of—In the case of a vessel 
wrecked against a bridge on the Mississippi, Held, that the 
burden of proof is on the carrier, and nothing short of a clear 
proof, leaving no room for controversy, should be permitted to 
discharge him from the duties which the law has annexed to his 
employment. 


Steamboat Mollie Mohler vs. Home Ins. Co. 
Rep’d Jour’, p. 794. 





Digest of Decisions. 


CONTRACT. 


§ 148. Firnt.—Parol after the Loss.—In an action upon a parol 
contract, after a loss, between the company and the insured to 
pay a specified sum in liquidation of the claim, the agreement 
operates as a waiver of any limitation of time or breach of war- 
ranty in the policy, unless the contract was procured by fraud. 


53 N. Y., 144. 
Smith vs. Glen’s Falls Ins. Co. 
Rep’d Jour’l, p. 708. 


DESCRIPTION. 


§149. Frre.—Not a Warranty of Title—The policy insured 
plaintiff “on his two buildings.” Held, that the phrase was 
merely descriptive, not a warranty of. ownership. 

Niblo vs. Ins. Co., S. C. R.,531; Traders’ Ins. Co. vs. Roberts, 9 Wend., 
404 ; Tyler vs. Aitna Ins. Co., 12 Wend., 507. . 

Rohrbach vs. Germania Fire Ins. Co. 


INSURABLE INTEREST. 


§ 150. Fime—O/ General Creditor—A general creditor of 
the estate of one deceased whose personal property left is insuf- 
ficient for the payment of his debts, has an insurable interest in 
the sole real estate of the deceased debtor, when it is plain that 
if it is damaged by fire a pecuniary loss must ensue to the 


creditor thereby. 


1 Arnold on Mar. Ins., 229; Bun. on Life Ins., 16; Hughes on Ins., 
80 ; 1 Marshall on Ins., 115 ; 1 Phillips on Ins., 2, 107 ; Sherman on Ins., 93 ; 
Parsons on Merc. Law, 507 ; Parsons on Cont., 438 ; Angel on Ins., sec. 
56; Flanders on Fire Ins., 342 ; May on Ins., 76 ; Hancock vs. Ins. Co., 
8 Sumner, 1382-140 ; Putnam vs. Merc. Mar. Ins. Co., 5 Met., 386; Wilson 
vs. Jones, Law Rep., 2 Exch., 189 ; Buck vs. Ches. Ins. Co., 1 Peters, 151- 
163; Mapes vs. Coffin, 5 Paige, 296 ; Mickles vs. Rock City Bk., 11 Paige, 
118 ; Ins. Co. vs. Allen, 43 N. Y., 389-95-6 ; Herkimer vs. Rice, 27 N. Y., 
63 ; Savage vs. Howard Ins. Co., 52 N. Y., 502 ; Clinton vs, Hope Ins. Co., 
45 N. Y., 454; Waring vs. Loder, 53 N. Y., 581. 
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Distinguishing Gravemeyer vs. Ins. Co., 62 Penn. St., 740; Conrad vs. 
Ins. Co., 1 Pet., 386; Cover vs. Black, 1 Barr., 493. 


Rohrbach vs. Germania Fire Ins. Co. 


NAVIGATION. 


§ 151. Manrine.—Responsibility of Vessels on Western Waters. 
—In the case of a vessel wrecked against a bridge in the Mis- 
sissippi, Held, that railroad bridges, though to a certain extent 
impediments to commerce, are themselves highways of com- 
merce, and officers of steamers plying on Western rivers must be 
held to the full measure of responsibility in navigating stréams 
crossed by bridges. 

Steamboat Mollie Mohler vs. Home Ins. Co. 


OTHER INSURANCE. 


§ 152. Frire.—Separate Interest.—P. owned an undivided in- 
terest in wool, which he insured without any reference to joint 
ownership. He afterward insured in another company, with the 
policy clause attached, “loss, if any, one half payable to George 
N. Pitney, as his interest may appear,’—George N. Pitney be- 
ing the joint tenant. Held, that the policies attached to the same 
subject matter of insurance, and the second policy was other in- 
surance with reference to the first. 

Mussey vs. Atlas Ins. Co., 14 N. Y., 84; Ogden vs. East River Ins. Co., 
50 N. Y., 389: case of Howard Ins. Co. vs. Scribner, excepted. 

A renewal is not other insurance, and where the act of the 
agent amounted to a waiver of the required indorsement when 
the policy was issued, the indorsement is not required by the 
renewal. 

Pitney vs. Gilen’s Falls Ins. Co. 


POLICY. 


§ 153. Fire.—Construction of.—The application was filled in 
blank by the agent from the representations of the insured. The 
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policy was upon wool, covering the interest of P. only. Subse- 
quently the agent, on the representation of P. that he had for- 
gotten to mention that his son had an undivided interest in the 
wool, inserted the clause in the policy, “in case of loss, if any, 
one half payable to George N. Pitney as his interest may appear.” 
Held, that parol evidence is admissible to show the nature of 
George N. Pitney’s interest, and the intent of the parties to have 
that interest insured. 

Clinton vs. Hope Ins. Co., 45 N. Y., 454; Aff. 8. C., 51 Barb., 647; Bid- 
well vs. Northwestern Co., 19 N. Y., 182; Arnold on Ins., note 25 ; 1 Phil. 
on Ins., 163 ; Colpoys vs. Colpoys, 6 Jacob, 451; Burrows vs. Turner, 24 
Wend., 277; Newsom vs. Douglas, 7 H. & John., 417; Turner vs. Bur- 
rows, 5 Wend., 541; Mussey vs. Atlas Mut. Ins. Co., 14 N. Y., 79; case of 
Grosvenor vs. Atlantic Fire Ins. Co., 17 N. Y., 391, distinguished. 


Testimony showed the son’s interest as tenant in common. 
The agent had sufficient authority for making the alteration. 
Held, that the clause may be regarded as a new contract with 
the real party in interest, for which there was sufficient con- 
sideration in the otherwise equitable right of P. to a propor- 
tionate return of premium, and P. was entitled to recover for the 
whole amount as assignee of George N. Pitney. 


Solms vs. Rutgers Fire Ins. Co.. 40 N. Y., 416. 

Questions as to the meaning of particular words used in a 
special sense in a written instrument, are questions of construc- 
tion for the jury. If it be assumed that the contract to insure 
the interest of George Pitney was made not with himself, but 
with P., in his behalf, P. still has a right to recover, as trustee, 
under § 113 of the Code. 

Considerant vs. Brisbane, 22 N. Y., 389 ; Sargent vs. Morris, 3 Barn. & 


Ald. 280 ; Somes vs. Equitable Ins. Co., 12 Gray, 5382 ; Williams vs. Ocean 
Ins. Co., 2 Mete., 306 ; 2 Phillips on Ins., 1958. 


Pitneyzos. Gilen’s Falls Ins. Co. 


PRACTICE. 


§ 154. Fire.— Request to Find.—Where there has been no re- 
quest to find as to the fact of a breach of warranty, and no ex- 
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ception to a refusal so to find, a court of review will not look 
into the evidence to reverse a judgment. 


Smith vs. Glen’s Falls Ins. Co. 


TITLE. 


§ 155. Fire.—Agreement to Sell_—A verbal agreement to sell, 
payment to be made by crediting on an existing debt, without 
any visible outward act in furtherance of the transaction, is not 
a change of title which avoids the policy. 

Archer vs. Zeh, 5 Hill, 294 ; Schindler vs. Houston, 1 N. Y., 261 ; Mat- 
tice vs. Allen, 3 Abb., Ct. App. Dec., 248 ; S. C., 3 Keyes, 492 ; Clark vs. 
Tucker, 2 Sandf., 157; Ely vs. Ormsby, 12 Barb., 570; Walrath vs. Rit- 
chie, 5 Laws., 362; Teed vs. Teed, 44 Barb., 96; Brabine vs. Hyde, 32 
N. Y., 519. 


Pitney vs. Glen’s Falls Ins, Co. 


WARRANTY. 


§ 156. Frre.—Breach of.— Where plaintiff made no representa- 
tion as to his interest further than to show the agent the instru- 
ment by virtue of which he claimed an interest, Held, that the 
policy phrase, “on his two buildings,” even if more than a mere 
description, was not a phrase for which the insured was in any 
way responsible. Plaintiff in his notice of loss stated his owner- 
ship as that of “legal heir of his deceased wife ;” he was in 
reality a general creditor of her estate, by virtue of an instru- 
ment executed by her before her decease. Held, that this was 
no intentional deception, or anything calculated to mislead. 

Rohrbach vs. Aitna Ins. Co. . 

Rep. Jour’], p. 749. N.Y. 0. A. 


§ 157. Fire.—Statement of Interest—The nature of the in- 
sured’s interest was not expressed as required in the policy. 
The policy was “on his two buildings.” The policy made the 
application a warranty. The application stated that plaintiff had 
disclosed all the facts. To the question as to the nature and 
amount of his interest, he replied “his deceased wife held the 
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deed,” which was true, but his actual interest was as general 
creditor of the estate, in virtue of an instrument executed to 
him by his wife before her death. Held, that this was a breach 
the warranty which avoided the policy. 


Chaffee vs. Ins. Co., 18 N. Y., 376; Brice vs. Lorillard Ins. Co., 55 N. 
Y., 240. 


Rohrbach vs. Germania Fire Ins. Co. 





REPORT OF DECISIONS 


KRENDBRED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE . 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


SALMON G. CONE, Respondent, 
vs. 


THE NIAGARA FIRE INSURANCE CO., 
Appellants.* J 


The policy provided that any interest not absolute or less than a perfect title must 
be specitically represented. 

This clause was not specifically set up as a defense in the answer. There was a 
general denial of ownership and of insurable interest, and an allegation of in- 
sufficient facts to sustain an action specifying the particulars. There was no 
finding of fact or conclusion of law involving it. It nowhere appears in the 
case. 

Held, that the clause cannot be set up as a defense on appeal. 


The policy insured the interest of P., payable to C. OC. was, a judgment creditor 
ot P., holding an incomplete title of the premises by virtue of sheriff’s sale. 
The right of redemption belonged to P. when the policy was issued, but had 
ceased when the fire gccurred. CO. had agreed with P. if he obtained a full 
title to have certain mortgage and judgment debts of P. satisfied. Held, that 
all this constituted an insurable interest in P., who had still the right, until after 
the fire, to create other judgment creditors who would have power to redeem. 

The agent knew, when the policy was applied for, that the house was vacant and 


likely to remain so for some time. He also informed the company of the ex- 
isting condition of the premises. 





* Decision rendered Feb. 23, 1875. 
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Held, that the company is estopped from setting up that the policy is void for 
want of consent indorsed. 

Held, that C. is entitled to the amount of his policy notwithstanding he may have 
obtained full indemnity elsewhere, free from any claims of the company to 
subrogation against P. 

Held, that it was not necessary to make P. a party to the suit. ©. would hold 
after recovery, as trustee for P. for all in excess of his loans, and the company 
_ only interested in ascertaining whether OC. had such a claim as entitled 

im to sue. 


Judgment affirmed. 


Cas. Tracey, for Appellants. 
Jas. E. Dewey, for Respondent. 


Fotaer, J. 


The first point made by the appellant is, that the title of Palmer, 
the insured, at the time of making the contract of insurance, was not 
absolute, and that the policy did not express that Palmer’s interest 
was less than a perfect title, and that consequently the policy was 
void by its terms. This point is based upon a clause in the policy 

-as follows: “ Any interest in property insured not absolute, or that is 

less than a perfect title, * * * * must be specifically represented to 
the company and expressed in this policy in writing, otherwise the 
insurance shall be void.” 

The answer does not specifically set up this defense. The appel- 
lant relies upon the general denial in the answer of all the allegations 
of the complaint not admitted. This would meet the allegations of 
the complaint that Palmer was the owner of the dwelling-house in- 
sured and had insurable interest, and there is also an affirmative 
averment in the answer, that Palmer was not the owner and had not 
an insurable interest. But as he might be the owner in law and in 
fact, and still it be coptended, as it is contended, that he had less 
than a perfect title, and that his interest was not absolute, the gen- 
eral denial of that allegation of the complaint dves not raise an issue 
upon a violation of this clause in the policy, nor does this affirmative 
averment in the answer. ‘The answer also alleges that the complaint 
does not state facts sufficient to constitute a cause of action. But it 
then specifies wherein the complaint fails in this regard, and this is 
not one of the particulars named. The complaint also alleges that 
the plaintiff has duly performed, and that Palmer has duly per- 
formed all the conditions of the policy on their part. The general 
denial. meets this allegation, and perhaps in the letter of the plead- 
ings it may be in issue and a liberal construction of the pleadings 
might allow that this defense was intended in them, though there is 
no mention of or allusion to this condition in the policy. But no- 
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where else in the appeal-book does the point appear, until it is 
noticed in the opinion at General Term, and then only to say that 
it is there for the first time raised. 

Undoubtedly the proofs do make manifest all the facts upon which 
the appellant now claims that it appears that Palmer had not a per- 
fect title, and that his interest in the property insured was less than 
absolute. But there is nothing to show that these facts were brought 
out to sustain a defense which is contained in the point now raised, 
or that the trial court, or the respondent while before that court, were 
apprised thereby or otherwise of that defense. Nowhere does it ap- 
pear in the case that these facts were marshalled or used to maintain 
that position. There is no finding of fact made or conclusion of law 
arrived at that involves it. The finding of fact is that Palmer was 
the owner in fee ; and so he was. The conclusion of law is, that he 
held the legal title and had an insurable interest; and so he did. 
When motion was made to dismiss the complaint, the only specifica- 
tion which is of kin to this point is the one that there was no insur- 
able interest in Palmer at the time of the fire, and the one that the 
complaint does not state facts sufficient to constitute a cause of ac- 
tion ; neither of which present the question now mooted, or make re- 
ference to this condition in the policy. 

In the exceptions to the findings there is none to that which states 
that Palmer became the owner in fee of the premises on a given 
date ; nor any to the findings and conclusions of law, whereby is 
manifested this point as being contained in them. 

In the requests to rule and decide, where surely it should crop out 
if it was in the case, there is no more like it than that Palmer had 
no insurable interest at the time the policy was issued, nor when the 
fire occurred. 

In the requests to find certain propositions of aah, there is none 
which even vaguely presents their question. 

The opinion at Special Term, which is somewhat elaborate, does 
not discuss nor notice the proposition now urged, and, as before said, 
it is mentioned at General Term only to be dismissed as not in the 
case. 

We have held, that though the answer does not present a particular 
defense, relied upon on appeal ; yet, if the facts on which it may be 
based have been brought out without objection, and there are find- 
ings and exceptions upon which it may be presented, we will not as- 
suine from the silence of the answer, or even of the opinions in the 
courts below, that it was not there raised so as that the opposite 
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party had notice of it. McKechnie vs. Ward, MS. opinion, decided 
1874. Here, however, while it is not easy to discover that the de- 
fense is set up in the answer, it is not at all to be seen that it after- 
ward appears in the case, where it could be met and answered by 
proof. For this reason it cannot now be entertained. The second 
and third points of the appellant are dependent upon his first, and 
fall with it. The fourth point is, that at the time of the fire’ Palmer 
had no insurable interest in the premises burned. Without stopping 
now to consider whether, if this were so, the interest of Cone would 
not sustain the policy and this action on it, we state our opinion to be, 
that when the policy was issued Palmer had an insurable interest in the 
premises which continued until after the fire occurred. An insurable 
interest is that property or right of the assured, in respect to which 
he is liable to loss. The assured has an insurable interest when he 
has an interest in the subject insured, and the happening of the event 
insured against might bring upon him pecuniary loss. Herkimer vs. 
Rice, 27 N. Y., 163, goes as far as or further than this. It is not 
necessary that the event would of a certainty inflict loss’; it is enough 
that it might sodo. This is general language, but with limitation 
by the facts of this case it is sufficiently particular. Now when the 
policy was contracted for and issued, insuring the interest of Palmer 
his right to redeem the premises from the sale by the sheriff had not 
lapsed. This was a right of some value. Stephens vs. Ill. Mut. 
Ins. Co., 48 Ill., 327 ; Strong vs. M. Ins. Co., 10 Pick., 41. Its value 
was made up in part by the existence of the insured building upon 
the lands. A destruction of that building lessening the value of the 
premises, would léssen the value of that right toredeem. Buffum vs. 
Bowditch Mut. Ins. Co., 10 Cush., 540. And so when the fire came, 
although the right of Palmer to redeem as owner of the fee had 
gone, there was a right to redeem in subsequent judgment creditors, 
if any. Palmer’s title had not yet been divested. 2 R. S., 373, sec. 51. 
And though all the subsequent heirs made known by the proofs had 
centered in Cone, who also held the sheriff’s certificate, there was yet 
a possible right and power in Palmer to create other judgment 
creditors. It was possible for him at any time within the fifteen 
months (Cheney vs. Woodruff, 45 N. Y., 98-100-101, and cases cited) 
to procure an advance or loan from some friend or speculator, and 
confessing to him a judgment, thereby create in him a power and 
right to redeem from Cone. This was an interest affected by the 
continuance of the insured building on the one hand, or by its loss 
by fire on the other. Again, by the agreement with Cone, the latter 
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was bound, ‘f he acquired title, to discharge Palmer from his per- 
sonal liability for certain mortgage and judgment debts by having 
them satisfied of record, and thus to relieve Palmer. The induce- 
ment and consideration for Cone to make perfect his inchoate title, 
and to carry out the other parts of his agreement, was greater or 
less, as the premises remained unimpaired in value, or were injured 
by fire. All this constituted an interest in Palmer in this building 
which was an insurable interest. If the loss of the building by fire 
should turn away Cone from the fulfillment of his agreement, to ef- 
fect the release of Palmer from his personal liability, then there might 
be, almost assuredly would be, a damage to Palmer. Waring vs. Lo- 
der, 53 N. Y., 581 ; Franklin Fire Ins. Co.,vs. Findlay, 6 Whart., 483. 
Palmer did not, by the agreement with Cone, in terms give up his 
own right to redeem or his right and power to create a judgment 
creditor who might redeem. He probably did not have any purpose 
to do either, and sought, by the agreement, somewhat of an equivalent 
for them. But either by the possession of this right and power, or 
by the benefit contracted for in the agreement, he had a beneficial 
interest in the preservation of the building, which was an insurable 
interest. The contingency gave him an interest in the continued ex- 
istence- of the buildings, which was an insurable interest. It thus 
appears that Palmer had not, at the time of the fire, been divested of 
all interest in the premises. He had an interest similar to if not as 
great and as perfect as a possessor of the legal title to real estate, 
who has entered into a valid contract of sale with a responsible ven- 
dee put into possession, who has not yet paid over the purchase 
money. Be the vendee ever so responsible, the vendor has still an 
interest in the premises sold, which is the subject of insurance. 
Palmer had this interest certainly until the last day of the fifteen 
months for judgment creditors to redeem, for until the expiration of 
that last day it was a possibility for him to send some one who would 
make an advance of money, take a judgment, and make immediate 
redemption from Cone ; and ho also had the security of the addi- 
tional inducement to Cone to fulfill his agreement. See Lazarus vs. 
Com. Ins. Co., 19 Pick., 81. 

It is not sound to style the agreement between Cone and Palmer a 
conveyance of the title to Cone. It expressly looks to other action 
by Cone or lack of action by others, by which Cone should get title, 
and by the terms of the instrument it was looked upon as a possible 
contingency, not an assured event that Cone should get title. 

It is apparent that Palmer retained the legal title to the premises 
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until the expiration of the fifteen months. As these did ,not expire 
until after the fire, his title continued until after the fire, and he, till 
after that event, had a pecuniary interest in the premises, which was 
affected by their destruction by fire, without the indemnity of insur- 
ance. : 

The sixth point of the appellant is, that the reformation of the 
policy, by requiring the indorsement upon it of a consent to the 
house being vacant, was error. 

On this question, the conclusion of law made by the trial court is, 
that the indorsement of consent upon the policy was waived by the 
defendant and its authorized agent, and that the defendant is 
estopped from setting up that the policy is void, for that consent was 
not indorsed. The proofs and the findings of fact sustain that con- 
clusion, and would sustain one that it was not contemplated between 
the parties that there should be any such clause in their agreement. 
It is plain that the condition of the building as being vacant at the 
time when the policy was applied for and when it was issued, was 
well known to the agent of the defendant, who was a general agent, 
having power to take applications, to issue and deliver policies, and 
to receive premiums. He also knew that it was likely that the build- 
ing would remain unoccupied for an indefinite time. This agent in- 
formed the defendant of the existing condition of the premises. 
There is no question made of the authority of this agent ; so that 
his knowledge was the knowledge of the defendants, and his act their 
act. Now if these defendants were an entity, and could have stood 
near to that building when the oral negotiation for insurance was 
made and completed, and have seen that it was vacant, and have heard 
that it was likely to remain so for a time then uncertain, dependent 
upon the success of the plaintiff in finding for it a tenant of a certain 
kind, could it be fairly contended that they would have offered to 
' the plaintiff, or that he would have knowingly received as the cor- 
rectly written evidence of the contract, this policy, with the condition 
in question contained in it as an operative and binding clause? We 
cannot suppose that either plaintiff or defendants would do the ab- 
surd thing of making with deliberation and knowledge a contract 
which was void from its inception, and which was in contradiction 
of the facts and statements of the negotiation. It is plain that the 
plaintiff and the agent meant to contract, and did orally contract for 
the insurance of that building as a vacant building, and which would 
probably be a vacant building beyond the lapse of ten days named 
in the policy. The agent was that entity, in the place and stead of 
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the defendants, and did for them all that which has been supposed 
as to them. And the result is the same. There is not room for 
doubt that this usual clause in the policies of the defendants was not 
to be insisted upon by them ; that they waived its insertion in their 
written contract with the plaintiff ; and that the policy is to be taken 
and read as if practically the clause was not in it. The judgment 
of the trial court was, that the defendants indorse upon the policy 
their consent to the building being and remaining vacant, unoccupied, 
and not in use for a space longer than ten days ; and the judgment 
in that respect is to be sustained, for that is the practical expression 
of all that took place between the plaintiff and the defendants in 
this regard. The seventh point is, that the plaintiff having realized 
the whole or a larger part of his interest in the property, the de- 
fendants are entitled to a deduction from the sum claimed on the 
policy, or a subrogation to the plaintiff’s securities. 

It is not found, specifically found, that the plaintiff has realized as 
in this point assumed. | On the contrary, it is found that none of the 
claims or liens upon the property have been paid. It is found that 
the plaintiff has received $3,000 of insurance money from another . 
company. There is proof that the whole premises before that build- 
ing was burned were worth from $14,000 to $15,000, and that the 
plaintiff received a sheriff’s deed of them after the fire. It is found 
that the building destroyed was worth $8,000. And there is proof of 
the amount (about $7,000) of the liens held and owned by the plain- 
tiff, so that there is matter in the proofs from which can be made an 
estimate whether the plaintiff, by the premises which he obtained by 
the sheriff’s deed, and by the money from the Glen’s Falls Ins. Co., 
is more than made good for the amount of his claims against the 
whole property. And it would result that he is. 

But if it is proper for this court to enter into such an inquiry and 
to arrive at that conclusion, are the relations of the plaintiff, the 
defendants, and Palmer, such as that the defendants can maintain 
the position assumed in this point? The policy did not insure Cone ; 
it insured Palmer and his interest. It was the loss sustained by that 
interest which is to be paid to Cone, not that sustained by his own. 
Had he failed of a full indemnity the defendants would not have 
been affected by that ; that he may have obtained more than a full 
indemnity gives them no right to resist his claim upon them. Had 
they insured his interest as a lien, or independently of any con- 
sideration of the interest of Palmer as the owner, and without the 
aid, concurrence, or acquiescence of the latter, they would be in a 
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better position to limit the amount of his recovery against them, and 
to set up a right of subrogation to his claims against the property 
subject to them, left undestroyed by the fire. But having insured 
Palmer on his interest, with an agreement binding upon him and 
them to pay to Cone the loss which that interest should sustain, there 
is no equity which will permit them to succeed to the right of Cone 
against Palmer or the property, nor to make inquiry into the state 
of the debits and credits between Cone and Palmer. 

The ninth point is, that Palmer should have been joined as a party, 
and that his presence was absolutely necessary to determine the in- 
terest of Cone as against Palmer. It does not appear that Palmer 
has made any claim upon the defendants in hostility to Cone. If he 
had the defendants could have interpleaded. Moreover he was 
called as a witness upon the trial by the defendants, and made no 
dispute of the claims made by Cone. And an ample answer to the 
point is that the loss was, by the terms of the policy, payable only to 
Cone, and he alone could sue upon it. As between him and the de- 
fendants and Palmer, Cone had the right to tecover the whole loss 
sustained by the insurable interest of Palmer. After recovery he 
would hold the amount obtained, for himself to the amount of his 
liens upon that interest, and as trustee for Palmer for all above that 
amount. The only interest the defendant had in the fact that Cone 
had or had not liens, was to have it ascertained on the trial whether 
or not he had some such claim and was thereby entitled to sue. See 
Clinton vs, Hope, Ins. Co., 45 N. Y., 544. 

The declaration of Broad were not admissible against the plaintiff. 
He was not the agent of the plaintiff. He was in the employment 
of Barnes, the agent of the defendants, soliciting applications for in- 
surance. 

The conversation of the plaintiff with the agent Barnes was ad- 
missible in evidence. The premium had not then been paid by Cone, 
and he was doubting whether the contract was such as he would en- 
ter into. He had not yet accepted delivery of it. It had been sent 
to him by mail ; on its receipt, not being satisfied with the written 
part of it, he communicated to Barnes his desire to confer with him, 
and then, before the premium was paid or the contract accepted, the 
conversation objected to was had. 

The testimony of Barnes, as to the receipt by him of a letter from 
Cone, was not objectionable ; it had before been testified to in sub- 
stance without objection. It was collateral to the main issue 
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We see no reason for disturbing the judgment of the court below, 
and it must be affirmed, with costs. ; 

All concur. Grover, J., in result; Rapato, J., not voting ; Mu- 
LER, J., not sitting. 


COURT OF APPEALS OF NEW YORK. 


JOHN ROHRBACK, Respondent, 
vs. 


GERMANIA FIRE INS. CO., Appellant.* 


A creditor of the estate of one deceased, whose personal property left is insufficient 
for the payment of his debts, has an insurable interest in the sole real estate of 
the deceased debtor, when it is plain that if it is damaged by fire a pecuniary 
loss must ensue to the creditors thereby. 

The policy insured plaintiff on ‘‘ his two buildings.” 

Held, this was merely descriptive, and not a warranty of ownership, or material 
misrepresentation. 

The policy provided that any interest less than absolute ownership should be ex- 
pressed in the policy, and the interest truly stated, or the policy should be void. 
The nature of the insured’s interest was not expressed in the policy. The 
policy made the application a warranty. The application stated that plaintiff 
had disclosed all the facts. In answer to the question as to the nature and 
amount of his interest he replied, ‘‘ His deceased wife held the deed,” which 
was true, but the interest of insured was as general creditor of the estate. 

Held, that this was a breach of the warranty which avoided the policy. 

The facts were truly represented to the agent who filled up the application, but the 
policy agreed that the agent should be considered the agent of the insured, 
and not of the company under any circumstances. 

Held, that the agreement must be enforced, and the company cannot be concluded 
as to forfeiture by the knowledge of the agené. 


i. a Cuerwoop, for Appellant. 
J. A. Tuompson, for Respondent. 


Foxaerr, J. 


The plaintiff cannot maintain this action unless he had an insur- 
able interest in the buildings which were the subject of the risk taken 


* Decision rendered May 25, 1875, 
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by the defendants, and which were destroyed by fire. He seeks to 
found such an interest upon the instrument in writing executed by 
his wife, after her marriage to him. 

Without entering minutely into a consideration of the effect of the 
marriage upon her pre-existing obligations and liabilities to him, it is 
sufficient to say that the instrument executed by her was based 
upon a consideration adequate to uphold her express promise ; that 
though made by a married woman, it was in due form to affect her 
separate estate, and though a transaction between a wife and her hus- 
band, yet equity would have upheld and enforced it in his favor 
against her had she lived, and will enforce it against her estate now 
that she is dead. By it he was an equitable creditor of her estate 
at the time of the insurance ; but he was no more than a general 
creditor. Though the instrument contains the phrase, “shall be a lien 
on my property,” no specific lien was thereby created, and so far as 
that instrument had effect, no more than a general equitable lien yet 
to be enforced and made. specific by a judgment in an equitable ac- 
tion. The plaintiff stood thereby in no better plight, so far as hav- 
ing an insurable interest in the buildings, than would have stood a 
creditor of the deceased wife who held a judgment duly rendered 
and docketed against her, which would thus become a general lien 
upon her real property. He did not stand in so good plight but for 
other facts, now to be mentioned. She had died, after giving the 
instrament, leaving personal and only this real estate ; a person other 
than the plaintiff had taken out letters of administrafion thereon ; the 
personal estate was by much insufficient to pay the debts against her ; 
and this real estate, including the insured buildings, would in the 
due course of administration, for a space of at least three years from 
the granting of letters of administration, be liable to sale for the pur- 
pose of meeting her liabilities ; and it was the only fund to which the 
plaintiff could look for payment. The plaintiff was in the possession 
of the buildings, occupying them at the time of the fire. Judgment 
creditors, if any, would have-had a preference in payment from the 
personal estate. 2 R.S., 87, sec. 27, sub. 3,4; and of course the lien 
acquired by the docketing of their judgments could not be disturbed 
by the application of the administrator for leave to sell the real 
estate for the payment of debts, and the obtaining of permission to 
do so; but yet the plaintiff had a right to compel an accounting by 
the administrator, (2 R. S., 192, sec. 52,) and a sale of the real estate 
(ib., 108, sec. 48,) for the payment of his other debte. Thus the real 
estate was to a degree subject to the payment thereof, and was in 
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fact, from the slender amount of the personal property, substantially 
all that he could look to for payment. His position was not as good 
in some respects as that of a judgment creditor, but it was not un- 
like it; both had a right to have the real estate sold for the payment 
of their debts; for a certain space of time it could not escape the exer- 
cise of that right, and it cannot be said that the interest of a judg- 
ment creditor in the real estate, as an interest in property, was great- 
er or nearer than that of the plaintiff. It was more manageable but 
not more direct in the end. : 

The general definitions of the phrase “insurable interest,” as given 
in the text-books, are quite vague and not always concordant. See 
1 Arnold on Mar. Ins., 229; Bunyon on Life Ass., 16; Hughes on 
Ins., 30; 1 Marshall on Ins., 115; Phillips on Ins., 2 ib., 107; Sherman 
on Ins., 93; Parsons on Mere. Law, 507; ib. on Contracts, 438; Angell 
on Ins., sec. 56; Flanders on Fire Ins., 342; May on Ins., 76. The 
last cited author says that an insurable interest sometimes exists 
where there is not.any present property, any jus in re or jus ad rem, 
and such a connection must be established between the subject mat- 
ter insured and the party in whose behalf the insurance has been 
effected, as may be sufficient for deducing the existence of a loss to 
him from the occurrence of an injury to it ; and that the tendency of 
modern decisione is to admit to the protection of the contract, what- 
ever act, event or property bears such relation to the person seeking 
insurance as that it can be said, with a reasonable degree of proba- 
bility, to have bearing upon his prospective pecuniary condition; while 
on the other hand, the statement is, that the interest must be found- 
ed on some legal or equitable title, and if it be inconsistent with the 
only title which the law can recognize it will not be deemed an in- 
surable interest. Marshall on Ins., supra. But the result of a com- 
parison of the text-writers above cited, is that there need not be a 
legal or equitable title to the property insured. If there be a right 
in or against the property which some court will enforce upon the 
property —a right so closely connected with it, and so much depen- 
dent for value upon the continued existence of it alone, as that a loss 
of the property will cause pecuniary damage to the holder of the 
right against it, he has an insurable interest. Thus a mortgagee of 
real estate, though he hold also the bond of the mortgagor, has an 
insurable interest in the buildings ; while a judgment creditor of the 
same mortgagor, his judgment being a lien upon the same real estate 
and the same buildings, is said not to have an insurable interest in 
them. ‘The interest of the first is said to be specific ; the interest of 
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the latter general. As a general rule the distinction may be sound; 
but I think it would be difficult to show an appreciable practical 
difference in the pecuniary result to the two, if the mortgagor and 
judgment debtor should die leaving no personal property, and no real 
estate save that mortgaged, it principally valuable for the buildings 
upon it, and they should be burned. Each must then look to the real 
estate, the land alone, for a security for his debt; and if that be in- 
sufficient, each must, with equal certainty, suffer a pecuniary disaster 
resulting directly from the fire. What legal reason is there, why the 
one may not, as well as the other, protect himself by a contract of in- 
surance? In Gravemeyer vs. So. Mut. Ins. Co., 62 Penn. St., 740, it 
was held that a judgment creditor, whose judgment was taken for the 
purchase money of the property burned, had no insurable interest. 
(See also Conrad vs. At. Ins. Co., 1 Pet., 386.) The reason given is 
that his lien was general, and not specific ; that he was not interested 
in the property, but in hislienonly. His judgment was distinguished 
from a mortgage, in that the latter is a specific pledge of definite prop- 
erty, and the mortgagee has necessarily an interest in it, while the 
judgment is a general and not a specific lien, so that if there be personal 
property of the debtor it is to be satisfied out of that; if there be not, 
then it is a lien on all his real estate without discrimination. And citing 
Cover vs. Black, 1 Barr., 493 ; it is said that a judgment creditor has 
neither jus in re nor jus ad rem as regards the judgment debtor’s proper- 
ty. It seems to me that the decision there gues very much upon the fact, 
or the assumption, that the judgment debtor had other property, real 
and personal, to look to than the real estate damaged, and that it 
does not touch the case of a judgment creditor whose only or princi- 
pal reliance for payment was upon the property destroyed. That 
there need not be an existing jus in re or jus ad rem is declared by 
’ Story, J., in Hancock vs. Fishing Ins. Co., 3 Sumner, 132-140; and also 
that the right to pursue the debtor personally does not deprive the 
creditor of an insurable interest. Ib. In Putnam vs. Mercantile Mar. 
Ins. Co., 5 Met., 386, which was an insurance for a commission mer- 
chant upon his expected commissions, from « sale of a cargo consigned 
to him to be sold, but in which cargo he had no other ownership or 
interest, it is said that such an interest in property connected with 
its safety and its situation, as will cause the insured to sustain a di- 
rect loss from its destruction, is an insurable interest. The question 
is one of damages rather than title or possession; and it will be 
enough in general to show such a relation between the insured and 
the property, that injury to it will, in natural cunsequence, be loss to 
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him, and it is not necessary to show that the insured is the legal or 
equitable owner. Wilson and Jones, Law Rep., 2 Exch., 139; Buck 
vs. Ches. Ins. Co., 1 Peters, 151,163. It will be perceived that be- 
. tween the case cited from 62 Penn. St. (supra) and the case in hand 
there are some features of distinction. Here the debtor was dead ; 
there was no longer any personal liability, nor sufficient personal 
property to satisfy the debt, nor, as may be inferred, any other real 
estate than that insured. A fund for the payment of the debt was to 
be found only in this estate, and principally in the buildings insured. 
By force of these circumstances, and by operation of the statutes above 
referred to, this rea] estate was for a certain length of time bound for 
the payment: f this debt. As it was bound, as it alone was bound, as 
there was naught else, nor any person, liable for the debt, it is difficult 
to see why, in effect, the debt was not as if a specific lien upon this real 
estate. A lien in its most extensive signification is a charge upon 
property, for the payment or discharge of a debt or duty. A specific 
lien is a charge upon a particular piece of property, by which it is 
held for the payment or discharge of a particular debt or duty, in 
priority to the general debts or duties of the owner. It is not the 
name of the right which gives or refuses an insurable interest ; it is 
the character of the right. A specific lien gives an insurable interest 
because a loss of the particular property is at once seen to affect dis- 
astrously the specific lien. But when a right to the payment of a 
debt exists, which can be satisfied only from a particular piece of 
property, is there not the same result from the same cause? If I 
have a debt against another, and he have but one piece of real estate 
from which my debt may be paid, and he die leaving no personal 
estate, though my lien may not be specific upon that real estate in 
technical language, it is true in fact that there is a specific piece of 
property from which alone I may hope to satisfy my lien, and which 
is alone legally bound to satisfy it, and [ um practically just like one 
to whom that piece of real property has been specifially pledged for 
a specific debt. If the latter, for that he may suffer pecuniary loss 
by the burning of that real property, has such an interest as that he 
may insure against that burning, I have such an interest also, and I 
too may insure. The probability, nay the possibility, of the payment of 
the plaintiff’s debt out the property of the deceased debtor rested en- 
tirely upon the contingency of this real estate remaining without seri- 
ous impairment in value. ‘The reports of this State are meagre upon 
this precise question. In Mapes vs. Coffin, 5 Paige, 296, the com- 
plainant had levied upon chattels in the hands of an executor of the 
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judgment debtor, which had been insured by the testator in his life- 
time, and which were destroyed by fire after the testator’s death, and 
after the levy. The chancellor, in a contest between judgment credi- 
tors, gave the avails of the insurance to the creditors who had made 
the first levy. Perhaps the levy upon the property made a specific 
lien upon it, and so the case does net much aid us. In Mickles vs. Rock 
City Bk., 11 ib., 118, the defendants were judgment creditors of a 
manufacturing corporation, had issued several executions, had sold 
and bid in personal property, and advertised for sale the real estate. 
Pending the advertisement they took out insurance on the buildings 
and fixtures, in the joint names of themselves and the corporation. 
A few days after, the real estate was sold and bid in by the defend- 
ants. After that occurred a fire, with damage to the buildings and 
fixtures. The insurers repaired the buildings, and paid for the dam- 
age by fire to the fixtures. The real estate was never redeemed. 
There seems to have been no doubt made of there being an insurable 
interest in the creditors. By advertising the premises for sale they 
came nearer making their judgment a specific lien thereupon, though 
it was still a general lien upon all other like property. In Springfield 
F. and M. Ins. Co. vs. Allen, 43 N. Y., 389-95-6, it is said by Allen, 
J., “An insurable interest may exist without any estate or interest in 
the corpus of the thing insured.” It was enough that “there be” a 
pecuniary interest in preservation and protection of the property, and 
“one might sustain a loss by its destruction.” I know of no decision 
in this State bearing more directly upon this precise question than 
that in Herkimer vs. Rice, 27 N. Y.,63. The propositions advanced 
there are sufficient, if sustainable, or if to be taken as authority, to 
uphold an insurable interest in the plaintiff in the case in hand. Ch. 
J. Denio there says: “It is,certain that the creditors had no estate 
whatever in the real property. In a technical sense they had no lien. 
But they had important rights connected with it, and a pecuniary 
interest in its preservation. * * * The law does not require that 
the assured shall have an estate or property in the subject of the in- 
surance. * * No property in the thing insured is required. It is 
enough if the assured is so situated as to be liable to loss if it be de- 
stroyed by the perils insured against. Creditors having no other means 
of enforcing their debts, but having g direct and certain right to sub- 
ject the real estate to a sale for their benefit, have an interest as posi- 
tive and absolute as one having a specific lien, or even as the owner 
himself. * * * ‘The creditors, whether by simple contract or 
specially under our laws, are parties interested in the real estate, 
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when there is a deficiency in the personal, ‘or they have power to 
subject it to the payment of their debts.” 

It is urged that these remarks are obifer dicta, and that the real 
question to be decided, and which was decided in the case, was wheth- 
er an administrator of an insolvent estate had such an interest in the 
real estate of his intestate as was insurable. Dicta are opinions of a 
judge which do not embody the resolution or determination of the 
court, and made without argument, or full consideration of the point 
—are not the professed, deliberate determination of the judge himself. 
4 Bur. 2064-8. Obiter dicta are such opinions uttered by the way, 
not upon the point or question pending, (Rouse vs. Moore, 187 R., 407, 
419,) as if turning aside for the time from the main topic of the case 
to collateral subjects. I think that no one who reads the opinion in 
Herkimer vs. Rice can doubt that all which was said on the subject 
of a creditor of an insolvent estate having an insurable interest in the 
real property thereof, was the professed and deliberate determination 
of the learned chief justice, not hastily formed nor carelessly ex- 
pressed ; not by the way, or on a collateral question to that awaiting 
decision, but deemed essential to lead up to the sulemn judgment 
rendered. “The direct question was, indeed, whether an administra- 
tor of an insolvent estate might insure its real property. But the 
reasoning of the opinion shows that this was deemed to depend upon 
whether the creditors of that estate had such an interest. After stat- 
ing the question he says: ‘It will be convenient to consider, in the 
first place, whether the creditors themselves have such an interest, 
and then whether the administrator can be said to represent that 
interest so as to enable him to make the contract for the benefit of the 
creditors.” Again: “The creditors of an insolvent estate are generally 
numerous, and, having no opportunity for concerted action except 
through the executor or administrators, they could scarcely ever avail 
themselves of the advantage of insurance unless by the agency of the 
representatives. If the administrators cannot insure the parties in- 
terested, the creditors will be excluded from a remedy which all other 
persons having # similar interest possess.” He then proceeds to show 
that an agent or trustee may insure the interest of a party beneficially 
interested, and that the administrator though not the trustee of the land 
is a trustee of a power over it such as is recognized by law, and says: “In 
this case it was sufficiently apparent from the language of the receipt for 
the premium that it was the interest of the creditors which was designed 
to be covered by the contract;” “the beneficiaries of the administra- 
tor were the parties iniended to be protected;” “the insurers therefore 
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must have seen and known that it was the interest of the creditors 
* * * which it was the object of the policy to protect * * * 
and which was the subject of the contract.” There is more to the 
same effect, and the opinion is based upon the ground that the ad- 
ministrator is the representative of the creditors. Indeed, but for 
there being creditors the administrator would have no concern in the 
land, and the concern he has with it is that they, through him, may 
dispose of it for the payment of their debts. Herkimer vs. Rice was a 
case in which there was full argument and consideration. I consider 
it as a reason as well as an authority for the determination of the 
question now in consideration. It has often been cited as an authori- 
ty, and at times as authority for the power of an executor or ad- 
ministrator to insure as having or as representing an insurable inte- 
rest, holding it for the beneficiaries under the will, or in the intestate’s 
estates. Savage vs. Howard Ins. Co., 52 N. Y., 502; [2 Insurance 
Law Journal, 769.] In Clinton vs. Hope Ins. Co., 45 N. Y., 454, it 
is cited by Andrews J., as holding that when the personal estate of 
an intestate is insufficient to pay the debts, the administrator 
has an insurable interest in buildings, on the ground that 
he is the trustee of a power to sell the land for the benefit of credi- 
tors, and that as the interest of the creditors is the subject of the in- 
surance, the administrator may insure for their benefit. The decision 
is there put aside as not a precedent for that then in hand, inasmuch 
as in that the personal property was sufficient to pay the debts, and 
therefore the admiuistrator had no insurable interest. See also War- 
ing vs. Loder, 53 N. Y., 581, where it is eited as authority for the 
proposition that a mortgagor after he has sold the mortgaged prem- 
ises has still an interest in it which is insurable, inasmuch as it stands 
between him and personal liability for the mortgaged debt. The 
distinction is not perceptible, so far as this question is concerned, be- 
tween a power to obtain indemnity against loss from being obliged to 
pay a debt owing to another, and against loss from failure to obtain 
payment of a debt owing to one’s self. 

I conclude that a creditor of the estate of one deceased, whose 
personal property left is insufficient for the payment of his debts, 
has an insurable interest in the sole real estate of the deceased 
debtor, when it is plain thatif it is damaged by fire a pecuniary loss 
must ensue to the creditor thereby. The policy runs to the plaintiff, 
and by itsterms insures him ‘‘on his two buildings.” The defendant 
now insists that it appeared upon the trial that the plaintiff was not 
the owner of the property insured at the time of the insurance, and 
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that the complaint should for that cause have been dismissed on its 
motion. If I appreciate the point made, it is, that as the policy pur- 
ports to insure “ his two buildings,” and as he did not then own the 
two buildings which were afterward burned, it cannot now be that 
the policy was upon the two buildings destroyed. There is no doubt 
what property of the plaintiff’s defendant meant to insure, or that it 
was that which was subsequently burned, which was from the begin- 
ning of the transaction to the time of the fire in his possession. Sim- 
ply as a description of property, in which light alone I am now treat- 
ing the phrases, it was not a warranty of ownership nor a material 
misrepresentation. Niblo vs. North American Fire Ins. Co., 1 Sandf., 
S. C. R., 531; Traders Ins. Co. vs. Roberts, 9 Wend., 404; Tyler vs. 
AXtna Ins. Co., 12 Wend., 507. And simply as a phrase of description 
it indicated the purpose of the parties and what property was in their 
minds. The policy is not avoided, in their view of it. There is no- 
thing in Springfield F. & M. Ins. Co. vs. Allen (supra) in conflict with 
this. 

There is another view of the matter, however, in which the phrase 
and the circumstances in which it was used may be of more advan- 
tage to the defendant. By the fourth condition of the policy it is 
provided “that if the interest of the assured in the property be any 
other than the entire, unconditional, and sole ownership, for the use 
and benefit of the assured, * * * * it must be so represented to the 
company, and so expressed in the written part of the policy, other- 
wise the policy shall be void.” By the first condition it is provided 
“that any omission to make known every fact material to the risk, or 
any misrepresentation whatever, or if the interest of the assured in 
the property * * * *-be not truly stated in the policy, * * * * it 
shall be void.” It is plain that these conditions have not been ob- 
served and kept by the plaintiff. The nature of his interest in the 
property was not expressed in the policy, and it was other than the 
ownership of it. ‘The application was referred to in the policy, and 
by the first condition of the policy in such case the application be- 
came a warranty. In it it is stated that the plaintiff has disclosed 
all the facts in relation to the property so far as the same are 
known to him. But in answer to the question, “Is your title to the 
property absolute? If not, state its nature and amount?” The only 
answer given is, “ His deceased wife held the deed.” There is in 
that answer no affirmation of a falsehood, for his deceased wife did 
in fact hold the deed ; but there is uot a just, full, and true exposition 
by the auswer of all the facts and circumstances. The purport of 
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the question, and of the answer to it, would imply and convey the 
idea that he was in equity the owner, though the formal legal title 
was in the wife. The facts of his interest in or connection with the 
property were quite otherwise. The written application did not by 
its representations put the defendant in possession of the exact facts 
of the case ; it did thereby tend to mislead as to the real situation of 
the property, and the real interest of the plaintiff in it. The appli- 
cation, in this respect, was a warranty. Chaffee vs. Catt. Co. Mut. 
Ins. Co., 18 N. Y., 376. The truth of that warranty became a con- 
dition precedent to any liability to the plaintiff from the defendant 
Bryce vs. Lorillard Ins. Co., 55 N. Y., 240; [3 Ins. Law Jour., 89, 
92.] And it was a warranty and a condition precedent, not to be 
avoided by any consideration of whether it was essential to the risk 
or not, or whether or not it was an inducement to the defendant to 
enter into the contract. Bryce vs. Lorillard, supra. It is very evi- 
dent that the plaintiff did not intend a deception upon the defendant ; 
nay, it is evident that he laid open to Brand, the agent of the de- 
fendant, to procure and stbmit applications, and to issue policies 
when signed by the proper officers of the defendant, and transmitted 
to him all the facts of his connection with and interest in the prop- 
erty, and that the statements in the application were of Brand’s con- 
clusions from those facts, and the omissions from it were of matters 
not deemed essential by Brand. It is hereupon urged by the plain- 
tiff that the errors and omissions were those of the defendant. But 
the plaintiff and defendant have, in the policy, the contract between 
them, expressly agreed that Brand should be deemed the agent of the 
plaintiff, and not of the defendant under any circumstances whatever. 
It is true that in Plumb vs. Catt. Ins. Co., 18 N. Y., 392, a rule is 
held which tends to the shielding of the plaintiff in this case from 
the effect of his contract ; but since then it is held that under such a 
contract as this, the knowledge of such an agent, of facts not stated 
in the application, is immaterial in the absence of fraud or perversion 
of the statement of them by the applicant. Chase vs. Ham. Ins. Co., 
20 ib., 52, and the case in 18 N. Y., supra, is considered and distin- 
guished. As to Rowley vs. Empire Ins. Co., 36 N. Y., 550, cited in 
General Term opinion, it is much shaken-in Owens vs. Holland Pur- 
chase Insurance Company, 56 N. Y., 565-70; [3 Insurance Law 
Journal, page 737.] It is to be regretted that corporations of 
the power and extended business relations with all classes in the 
community which insurance companies have, should prepare for 
illiterate and confiding men, contracts so practically deceptive and 
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nugatory, and should, in cases as free from fraud and wrong on the 
part of the insured as this is, hold their customers to the letter of an 
agreement so entered into. I am aware that often the companies 
are made the victims of dishonest and designing persons, but I can- 
not agree that the remedy for that is to refuse to be bound by the 
acts of agents of their own selection, when dealing with simple and 
unlettered men. If there should be less greediness for business, and 
such care in the selection and appointment of agents as would insure 
the confidence of the companies in their capability, discretion, and 
integrity, it would not need that there be laid upon unwise policy- 
holders an agreement to take the burden of the opposite qualities, in 
those put forward to them as actors for the insurers. But we must 
take the contracts of the parties as we find them, and enforce them 
as they read. By the one before us the plaintiff has so fettered him- 
self as to be unable to retain, as the case now stands, the real essence 
of his agreement. Though he has frankly and fully laid before the 
actor between him and the defendant all the facts and circumstances 
of the case, he is made responsible for error in legal conclusions 
which he never formed and which were arrived at by one in whom he 
trusted and whom he supposed to stand in the place of the defend- 
ant. The plaintiff claims that the answer of the defendant contains 
no allegation which will permit it to avail itself of the defense just 
noticed. Without determining what is the condition of the pleading 
in that respect, it is enough to say that the facts upon which the 
point is now made were before the court without objection from the 
plaintiff, based upon the lack of averment in the answer, nor doeg it 
appear that any ruling of the court was put upon a deficiency in the 
allegations of the answers. See McKechnie vs. Ward, in MS. 

Held to the letter and substance of the vontract, the plaintiff made 
a breach of a warranty and condition precedent, upon the truth of 
which his contract rested, and for that reason may not recover in this 
action as the facts now stand. 

The complaint in this case contains certain allegations, and a prayer 
for judgment thereupon of a reformation of the contract. Whether 
upon a new trial these allegations and the proof which can be made 
under them will be sufficient for such a judgment we do not now 
declare. 

The points made upon the averments in the proofs of loss we need 
not closely consider at this time. The condition of the policy which 
is claimed to be violated is, that if the interest of the assured be 
other than the entire and sole ownership, the names of the respective 
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owners shall be set forth in the proof of loss, with their respective 
interests therein, and that all fraud or attempt at fraud by false swear- 
ing shall cause a forfeiture of all claims on the company under the 
policy. The facts are not distinctly brought out on the trial as to the 
state of the title at the time of the fire ; though it appears that at 
the death of the plaintiff’s wife she held all the title to the premises ; 
it does not positively appear but that the title may have become the 
plaintiff’s after her death and before the fire. The deed to the de- 
ceased wife having been shown, there is the presumption of the con- 
tinuance of the title thereby created, no change having been shown, 
as I read the testimony, though the defendant’s points state that it 
is claimed that the plaintiff bid in the premises at an auction sale 
just before the fire. 

His statement in his proofs of loss is that the property insured 
belonged to him. It is not plain that this would be a fraudulent 
and false statement if there had been « judicial sale at auction be- 
fore the fire and he had bid in the premises. As thre is to be a 
new trial it is better to leave this question to be determined on a 
fuller state of the facts. 

The judgment appealed from must be reversed, and a new trial 
ordered, with costs to abide the event. 

All concur. Grover, J., absent. 





Rohrback vs. Zétna Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


JOHN ROHRBACH, Respondent, 


vs. 


THE ATNA INS. CO., Appellant.* 


Where plaintiff made no representation as to his interest further than to show 
agent the instrument by virtue of which he claimed an interest : 


Held, that a policy phrase, ‘‘on his two buildings,” even if more than a mere 
description, was not a phrase for which the insured was in any way respon- 
sible. 


The policy provided that the claimant for a loss should give notice and render an 
account stating the ownership of the property insured. Plaintiff stated that 
thé property belonged to him as legal heir of his deceased wife. His claim 
was that of general creditor of her estate. : 


Held, that this was no intentional deception, or anything calculated to mislead, 
Judgment affirmed. 


B. C. Cuerwoop, for Appellant. 
J. A. Txompson, for Respondent. 


Forerr, J. 


This appeal was argued at the same time with that of the same 
plaintiff against the Germania Fire Ins. Co., and as one case; but 
they are quite different in some important facts. 

The questions raised by the appellant, whether the plaintiff had 
an insurable interest, and whether the description of the property 
in the policy as “his two buildings,” would avoid the policy, are fully 
discussed in the other case, and our conclusions in this are the same 
as there expressed. 

The error for which the other case has been sent back for a new 
trial is not presented in this. It does not here appear that prior to 
the issuing of the policy the plaintiff made any representation as to his 
interest in the property further than to show to the agent of the de- 


* Decision rendered May 265, 1875. 
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fendant the instrument, in writing, by virtue of which he claimed an 
interest. Even if the phrase “on his two buildings” was more than 
a description of the property, it does not appear that it originated 
with him. It was the creation of the defendants or their agent, from 
the truthful information furnished them by the plaintiff. It was not 
a warranty, nor was it the basis of the insurance. It does not ap- 
pear, therefore, that the plaintiff has made any breach of the condi- 
tions of the policy which were precedent to the issuing of it. 

It is claimed by the defendants that there has been a breach of a 
condition subsequent. It is provided by the policy, that all persons 
having a claim thereunder shall give immediate notice and render a 
particular account thereof, stating the ownership of the property in- 
sured. The plaintiff did render an account, in which he stated that 
the property belonged to him as the legal heir of his wife Margaretta 
Hartman, deceased, and by purchase at auction on a certain day. 
The policy also provides that any fraud, or attempt at fraud, on the 
part of the assured shall forfeit all claim under the policy. If 
“fraud” here means a designed deception, there was none. The 
defendant’s agent knew all that the plaintiff knew. The disclosure, 
by the latter, of all the facts known to him was full and frank. .Nor 
was there anything untrue in the statement, save that he was the 
legal heir of his deceased wife. This was not the statement of a fact 
so much as of a legal conclusion. I do not perceive that it did mis- 
lead or could mislead ; rather I think that it would excite inquiry as 
to how a surviving husband could be the legal heir of his deceased 
wife, for there must be other facts existing than her marriage to him 
and her death to make him her heir. I do not appreciate how there 
could have been any imposition upon the defendants by this state- 
ment, nor any throwing of them off their guard. It does not ap- 
pear, as a fact, that there was any. And I think that the statement 
was made use of upon the trial, not so much to show a fraud subse- 
quent to the issuing of the policy, as to show that when the policy 
was issued the plaintiff was not the owner of the buildings having 
any title thereto, and that there was a misrepresentation, and a war- 
ranty which was broken thereby. But that we have spoken of and 
disposed of. 

There seems no error in this case calling for a reversal of the 
judgment. It should be affirmed with costs. 

All concur, Grover, J., absent. 
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COMMISSION OF APPEALS OF NEW YORK. 


RICHARD ATKINSON, er at., Appellants, 
vs. 


THE GREAT WESTERN INS. CO., 
Respondent. * 


Mere negligence or a wrongful act innocently done will not constitute barratry. 
The act must be wrong in itself, and willfully and intentionally done. It is not 
necessary that there should be a fraudulent intention to injure the owner. It 
is sufficient that there is a deliberate and palpable breach of duty toward the 
owner. 


The policy insured against the ‘barratry of the masters and mariners,” upon 
cotton from the interior of Georgia to Great Britain. The bill of lading re- 
quired the cotton to be carried below deck. The master, without the knowledge 
of the owner, and against the remonstrance of the shipowner’s agent, who 
warned him of the consequences, stowed a portion on deck. 


Held, that the action of the captain was in itself wrongful, and if wrongfully in- 
tended was barratry, and the whole question whether the act amounted to 
barratry should have been referred to the jury as a question of mixed law and 
fact. 


Dwiaeut, C. 


The present action is brought upon a policy of insurance upon cot- 
ton from a point in the interior of the State of Georgia to a port in 
Great Britain. . 

The policy contained a clause insuring against losses occasioned by 
the “barratry of the master and mariners.” Under its terms, 202 
bales of cotton were shipped at Augusta, Georgia, to Charleston, S. C., 
in October, 1866. In November, on arrival at Charleston, 125 bales 
were transferred to the bark Victoria, for Liverpool. 

There was a clause in the policy to the effect that “all approved 
indorsements on the pass-book given by this company, under this 
policy, are to apply in all respects to this policy, the same as if in- 
dorsed hereon, and not otherwise.” 


* Argued May 10th, 1875. Decided June, 1875. 
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The entry in the pass-book was as follows: “By S. OC. R. R. from 
Augusta to Charleston, thence to Liverpool by bark Victoria.” The 
bill of lading, signed by the master, was put in evidence, and is a clean 
bill of lading and not for goods stored on deck. Ninety bales of the 
cotton were, however, stowed on deck by the master and without the 
knowledge or assent of the plaintiffs or their agents. The agent of 
the ship-owner, Thaddeus Street, having discovered that the master 
‘ was carrying cotton on deck opposed it, and wanted him to send it 
on another vessel. He stated to him, substantially, what responsi- 
bility he was assuming: that as he had signed bills of lading he was 
bound to carry the cotton under deck, and that the insurance taken 
on a clean bill of lading would not cover the cotton on deck. The 
master took the cotton on deck, notwithstanding the objection of 
the witness. Mr. Street, the cotton having been so shipped, urged 
the master to write to the agent of the ship-owners at London to in- 
sure 80 bales of cotton on deck. The letter was written by the 
supercargo by advice of Mr. Street and the approval of the master. 
There was no evidence that any such insurance was ever taken out, 
nor that the supercargo had any reason to expect that it would be. 

Under this state of facts, and other circumstances not detailed, I 
think that there was a continuous insurance from Augusta to Liver- 
pool. Reference should also be made to the fact that there was a 
clause in the policy, “that it was to cover the risk of fire on cotton 
in transit while waiting shipment.” ‘This certainly leads to the con- 
clusion that there was no break in the continuity of the insurance, 
though there is a recognition of the fact that the risks are not the 
same while awaiting shipment as when in transit, either by land or 
water. If this conclusion is correct the cotton while in the course of 
shipment was covered by the policy, unless there had been some act 
on the part of the assured, or for which he is responsible, relieving 
the insurer. It is said by the defendant that there is such an act, 
viz., the misconduct of the master in lading the goods on deck. To 
this the plaintiffs reply, that the act of misconduct is an act of bar- 
ratry, and against that on the part of the master they are insured. 
The whole controversy is thus narrowed to the inquiry whether the 
act of the master is barratry. 

The defendant, however, urges that the rights of the plaintiff were 
affected by some expressions in the certificate issued to them by the 
defendants on the 12th of November. In this certificate there is a 
statement of the insurance and of the fact that the loss, if any, is 
payable to the plaintiffs, with the following clause appended : “It is 
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understood and agreed that this certificate represents anid takes the 
place of the policy, and conveys all the rights of the original policy- 
holder (for the purpose of collecting any loss or claim) as fully as if 
the property was covered by a special policy direct to the holder of 
this certificate, and free from any liability for unpaid premiums.” 

I do not think that this certificate has any effect upon the general 
rights of the plaintiffs under the policy. It was shown by Mr. At- 
kinson, one of the plaintiffs, that the office of the certificate was to 
give some’ evidence of the existence of the insurance when drawing 
sterling bills of exchange. ‘This was necessary, as the policy itself 
was retained by the company in its office; and entries of the subject 
matter insured were made there, from time to time, by the company. 
It must be supposed to be of the same general nature as the policy 
itself. Accordingly, I do not think it necessary to consider its clauses, 
or to determine whether it is in all respects consistent with the lan- 
guage of the contract as embraced in the policy. 

The sole question then to be discussed is, was the act of the master, 
in lading the goods upon deck, barratry ? 

This word has not yet acquired an absolutely stable meaning, 
generally recognized by law-writers or lexicographers. Some of the 
definitions found in the books will be stated. 

“ Barratry is an act of wrong done by the master against the ship 
and goods.” 2 Arnould on Insurance, 821; note h. 

“Tt is that unlawful, fraudulent, or dishonest act of the master, 
mariners, or other carriers, or of gross misconduct, or every gross and 
culpable negligence contrary in every case to their duty to their 
owner and that might be prejudicial to him or to others interested in 
the voyage or adventure.” 1 Phillips on Ins., § 1062. 

A gross and palpable violation of trust by the captain, and a reck- 
less disregard of his duty, is barratry, (though without any view to 
his own particular advantage,) to the prejudice of his principals.” 
§ 1074. 

Parsons says: “ We hold barratry to be any wrongful act of the 
master, officers, or crew, done against the owner. * * * * If an 
unlawful act be done without intention, or through inadvertence or 
ignorance, it is not barratry. The act must be wrongful in itself and 
wrongfully intended.” 2 Parsons on Mar. Law, 239. 

Chancellor Kent says, that ‘the term means a fraudulent breach 
of duty on the part of the master in his character of master, or of 
the mariners, to the injury of the owner of the ship or cargo, and 
without his consent, and it includes every breach of trust committed 
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with dishonést views.” 3 Comm., 306. He adds, “ barratry is used 

by French writers in its legal sense as comprehending negligence as 

well as willful misconduct, therefore no illustration can be safely 
_ drawn from the French authorities, where the term is used in the 

English and American law in a more limited sense, and applicable 
only to the willful misconduct of the master or mariners.” 

From these and many other authorities which might be cited, I 
think it beyond dispute that an ordinary act of negligence never can 
be barratry. It is not necessary to consider whether there may be 
negligence so extreme as to raise a presumption of willful miscon- 
duct. 

Judge Daly, in the court below, has shown, with great affluence of 
learning, that mere negligence never constitutes barratry. This seems 
to be settled law. I do not, however, think that this question arises 
in the present case. The testimony shows conclusively that the act 
complained of was not an act of negligence. The master’s act was 
deliberate and willful, and after full and sufficient warning of the ef- 
fect of it. This information came to him from the agent of the 
owner, in whose statements he would be expected to place confidence. 
If he could be supposed to have been so unfit for his business and 
grossly ignorant as not to be aware of the consequences of his act, 
that excuse cannot be urged in his favor after the clear statements 
and urgent opposition of the agent. If such an act were not deliber- 
ate and willful, it is difficult to conceive what would be. I think ac- 

- cordingly that the master’s act contained all the elements required to 
make it proper to submit to the jury the question whether his intent 
was fraudulent. The act, as has been seen, was willful and de- 
liberate ; it was done against the interest of the owner of the ship, 
which by some authorities is held to be a necessary ingredient in the 
case. 

The owner, according to all analogies,.is liable to the owner of the 
goods for his loss. The master, by his unwarranted act, thus struck 
a heavy blow against his employer’s interest. If it were enough to 
constitute barratry that the interest of the freighter were wrongfully 
assailed, then no one will dispute that the requisite ingredient was 
present in an act which caused the jettison of eighty or more bales o¢ 
cotton. Having then plainly the presence of a wrongful act directed 
against the interest both of the owner and of the freighter, the only 
possible doubt that can arise in: the case is whether, if a wrongful 
intent be necessary, that were present. The only mode of ascer- 
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taining that point is to draw thd inference of fraud from the attend- 
ant circumstances. 

The counsel for the plaintiffs requested the court to submit the 
question whether the act amount to barratry to the jury. This was 
refused under due exception. It is claimed that this request was 
not sufficiently explicit, but that if any question was submitted it 
should have been that of fraudulent intent. However, as the intent 
with whjch an act is done is a question of fact, I think it was proper 
to ask the judge at the trial to submit the whole subject to the jury 
as a mixed question of law and fact, with appropriate instructions 
upon the matters of law. In Phyn vs. Royal Exchange Assurance 
Co.,7 Term R., 501, the court left it to the jury to determine whe- 
ther deviation by the master was innocent or fraudulent, as an ele- 
ment in determining whether the act was barratrous. 

It is now proper to show that these views are sustained by the au- 
thorities. There can be no doubt that if the Let of lading the goods 
upon deck had been prohibited by statute it would have been a barra- 
trous act on the part of the master. There can be no difference in 
principle whether it is opposed to a statutory rule or to one of the 
common law, provided that the other necessary ingredients of the 
case are present, such as an act against the owner and one wrongfully 
intended. : 

In Wilson vs. Rankin, 6 Best and Smith, 208; 8. C., L. R.,1Q. B, 
166 ; the master stowed a portion of goods on deck, and sailed with- 
out a certificate from a clearing officer that the whole cargo was be- 
low deck, contrary to 16 and 17 Vict., c. 107, 171, 172. It was decid- 
ed in the Exchequer Chamber, that though the master had general 
authority from his owner to stow the cargo, no authority could be im- 
plied to load it so as to violate the statute. The court said: “If it 
had been shown that the master, without the express knowledge or 
authority of the owner, had committed the unlawful act, though for 
the owner’s benefit, it would have been a barratrous act on his part, 
and if it had involved a forfeiture of the ship the underwriter would 
have been liable for the loss by reason of the barratry.” 

It is to be observed that in this case stress is laid solely upon the 
point, whether the act was unlawful. It was considered to be per- 
fectly immaterial whether the owner sustained an injury or not, or 
whether the act was intended for his benefit or not; so long as the 
owner did not authorize it, the act was barratrous. He never can be 
assumed to authorize an act which is in its nature unlawful. To take 
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the case out the class of barratrous acts, there must bo express knowl- 
edge or authority. 

Much stress was laid upon the case Earl vs. Rowcroft, 8 East, 126, 
as showing the meaning of the word “fraudulent” as used by the 
judges and text-writers, who make that a part of the definition of 
“barratry.” In that case the master of the vessel traded with the ene- 
my, making his ship liable to capture. It was held that the act was 
“fraudulent,” though he intended to benefit the owner. The term 
“fraudulent” as thus used seems to be substantially synonymous 
with breach of duty. Thus, it was said by Mr. Justice Buller, in Salo- 
nica vs. Johnson, cited in Park on Insurance, ch. 18, that he had no 
doubt that if resistance of a neutral ship to be searched by a belliger- 
ent were a breach of neutrality, (as it is now settled that it is,) such 
resistance would be barratrous, being contrary to the master’s duty. 

Moss vs. Byron, cited with approval in Earl vs. Rowcroft, is much 
in point. In that case it appeared that the master deviated from his 
course to make prizes. Lord Kenyon said it was barratry, because 
it was contrary to his duty to the owners. ‘It was contrary to his 
duty and to the prejudice of the owners, because they stipulated to the 
charter-party that the ship should sail directly. to Liverpool, and 
therefore they were liable to the freighters for any damage that might 
happen in consequence of that deviation.” Lawrence, J., said, ‘‘ if the 
captain did any act that increased the risk, that was barratry.” This 
case distinctly holds that a mere willful violation of a common law 
duty injurious to an owner, and without his consent, is barratrous. 
The principle of this case is in no respect shaken by Phyn vs. Royal 
Exchange Assurance Company, 7 Term, 501. The real controversy 
in that case was whether the deviation was innocent or fraudulent. 
That question having been left to the jury, and it having been found 
that it was innocent, the court in the face of such a finding could not 
presume ‘fraud or a deliberate act in violation of duty. The remarks 
of the court are to be interpreted from this point of view. 

In the case of Boehm vs. Combe, 2 Maule and Sel., 172, an attempt 
was made to extend the word “barratry ” to land carriage in a policy 
partly on land and partly marine. Lord Ellenborough said, “ The 
word barratry is large enough to inelude every species of fraud or 
malus dolus committed by the wagoner or his servants.” 

The meaning of the term under discussion was carefully considered 
in Lawton vs. Sun Mutual Ins. Co., 2 Cush., 500. The court, per 
Shaw, Ch. J., there said, “ Barratry- consists in willful acts or con- 
duct of the master or mariners, done for some unlawful or fraudul ent 
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purpose, contrary to their duty to the owners of the vessel. The act 
must be willful, and not accidental or caused by negligence, unless the 
negligence be so gross as to amount to evidence of fraud. It has 
been held not to be necessary that there should be fraud in the sense 
of an intention on the part of the master to promote his own benefit 
at the expense of the owners ; but any willful act of known criminality 
or of gross malversation, operating to the prejudice of the owner, is, 
in legal contemplation, barratry. Every willful act on the part of the 
master, of known illegality, every gross malversation in his office, or 
criminal negligence, by whatever motive induced, whereby the owner 
is damnified, comes within the legal definition of barratry.” Pp. 
511-512. 

The case of Patapsco Ins. Co. vs. Coulter,.3 Peters, 231, sheds some 
light upon this perplexing question. Johnson, J., in delivering the 
opinion of the court, points out that much of the confusion attending 
it is derived from the want of precision in the use of the term 
“fraudulent,” and that all that is meant by that is “an act contrary 
to the master’s duty.” 

In the language of Bayley, J., in Burk vs. the Royal Exchange In- 
surance Co.,2 Barn. & Ald., 82, the term ‘‘barratry” is an equiva- 
lent to the expression, willful misconduct.” A still better form of 
expression is given by Lord Ellenborough, in Earl vs. Rowcroft, supra, 
in treating of breach of trust between the master and owners as an 
equivalent to barratry: “Now I conceive that the trust reposed in a 
captain of a vessel obliges him to obey the written instructions of his 
owners, where they give him any ; and where the instructions are si- 
lent he is at all events to do nothing but what is consonant to the 
laws of the land, either with or without a view to their advantage.” 

In commenting upon these expressions, Johnson, J., adds, that here 
it is seen that an act “inconsistent with written instructions,” and an 
act “not consonant to the laws of the land,” are brought within the 
description of fraud upon the owners as applied to the definition of 
barratry, and that it appears from this that the meaning of the word 
“fraud” is not confined to moral fraud, or that the term is not well 
chosen. 3 Peters, 231-2. In accordance with these doctrines, willful 
deviation from the regular course of the voyage by the master, in fraud 
of his owners, for purposes of his own, is barratry. Vallego vs. 
Wheeler, Cowper, 143. So dropping anchor and going ashore to 
find a market for a private adventure is barratry, and it commences 
with the act of stopping the voyage. Ross vs. Hunter, 4 Term R., 
33. The same result was reached as to an intentional delay of the 
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voyage for an unlawful purpose. Rosson vs. Corson, 8 Taunton, 
684. 

For the purposes of the present case we must accordingly hold, 
that the willful act of the master in loading the cotton on deck, after 
full knowledge of the consequences of the act to his owner and the 
freighters, was an act known to be contrary to a settled rule of law 
and to his duty, and might well lead the jury to find that it was done 
with that species of fraudulent intent which has been considered re- 
quisite by the court in this class of cases, and that it was not only a 
wrongful act but was also wrongfully intended. 

If these views are sound the goods were, while on deck, covered 
by the policy. The result is precisely the same as though the follow- 
ing words had been writtenin the policy. “This policy shall attach 
to — bales of cotton laden on deck,” ete. That being so, when the 
jettison took place the loss occurred by the perils of the sea, and the 
insurers are of course liable. But if this were not so, and if the bar- 
ratry must be the direct cause of the loss,the same result would be 
reached. ‘Thecase is not at all like a loss occasioned remotely by 
negligence and directly by a sea peril, where the proximate loss must 
be regarded. Barratry is itself a sea peril, included in a general 
description in a policy of marine risks or sea perils, in the absence of 
any stipulation to the contrary. Parkhurst vs. Gloucester Mutual 
Fishing Ins. Co., 100 Mass., 301. That peril in the present case did 
not spend its force until all its consequences were reached, one of 
which was the jettison, made necessary by the wrongful act insured 
against. ‘The barratry was accordingly the direct cause of the loss. 

The act of the supercargo in writing the letter, referred to already 
in this opinion, cannot avail the defendants. It was not an act 
within the scope of his authority, or that of the master. It cannot 
be said in any proper sense that Mr..Street assented to the act of 
loading the cotton on deck, since he strenuously objected to it, and 
warned the master of its consequences in distinct and emphatic 
terms: His subsequent advice to the master to address the letter 
to the assured representative in England of the owner of the vessel, 
can only be properly regarded as a well meant effort on his part to 
mitigate, if possible, the effect of the master’s wrong. There is no 
evidence io the contrary, and we cannot assume, in its absence, that 
he intended to sanction an act wholly unwarranted by usage and so 
highly detrimental both to the owner of the ship and of the cargo. 

The act of the master and supercargo was plainly not binding on 
the owner of the ship, as he cannot be supposed to have given either 
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of them authority to do an act in violation of his own duty to the 
owner of the cargo. This point was considered in Earl vs. Row- 
croft, 8 East, 140. It was there argued that the captajn united in him- 
self the two characters of master and supercargo, and that in the 
character of captain he must be considered as obeying the directions 
of his owners, given to himself as captain by himself in his character 
of supercargo. The court said: “It is sufficient to state such an ar- 
gument to show that it can have no weight. The directions of the 
owners as to the conduct of the voyage * * * * are to be looked for 
in their instructions, which, coupled with their duty to their country 
must, during every moment of the voyage, be considered as either 
expressly or impliedly directing the captain to conduct the ship to 
those places only where the trade might be carried on without vio- 
lating the laws of the country.” It is only necessary to substitute 
for the expression “duty to their country,” the words “ duty to the 
owner by the law of the country,” to make the cases exactly parallel. 

The defendants finally urge the ill consequences of a ruling that 
the present act may be treated as barratry, and that by analogy all 
cases of bad stowage must be regarded as barratry. ‘This by no 
means follows. As has already been said, we have no disposition te 
hold that negligence, except in extreme cases, is barratry. See Grim 
vs. Pheenix Ins. Co., 13 Johns., 451. It is only necessary for the pur- 
poses of this case to hold that when a wrongful act is willfully done 
by the master, with knowledge of its wrongfulness and of his breach 
of duty, and it is injurious to the freighters and owners, it is error for 
a judge at the Circuit to rule, as matter of law, that it is not barra- 
trous in its nature, and to withdraw the question of the master’s in- 
tent from the jury. 

The judgment of the court below should be reversed. 

All concur. 


Reynoxps, C. 


It is conceded by the learned counsel for the plaintiffs that mere 
negligence is not barratry, and that negligence generally includes 
every breach of duty not clearly intentional, and to constitute barratry 
there must at least be made out an act of willful wrong or fraud done 
by the master against the ship and goods, and after a careful examina- 
tion of the elementary works, and the best considered cases that have 
been adjudged in the courts of this country and England, I think that 
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no act of the master of a vessel can be deemed barratry unless it pro- 
ceed from a criminal or fraudulent motive. 2 Arnold on Ins., 821, note 
(h); McCualloch’s Dictionary of Commerce and Navigation, title 
“ Barratry ;’ Cook vs. Com. Ins. Co.,11 J. R., 40-46; Am. Ins. Co. 
vs. Bryan, 26 Wend., 578; 1 Phillips on Ins., sec. 1062, 1074; 2 
Parsons’ Maritime Law, 236, 246. 

So far, we think, counsel in this case entirely agree upon the gene - 
ral principle of the law which must control our judgment, and the 
only question is whether the court below properly disposed of it in 
favor of the defendant as a question of law, or whether, as claimed by 
the plaintiffs, the case should have been submitted to the jury upon 
the whole evidence as a question of fact. 

In determining this question it will be important to refer to some 
adjudged cases in which certain acts and omissions of the master of a 
vessel injurious to the vessel and its cargo have been held to amount 
to the offense of barratry as a matter of law, or as tending to prove 
it as a matter of fact. We think there can be no rational doubt but 
that the crime or quasi crime of barratry may be insured against, not 
only by the owners of the vessel but also by the owners of the cargo 

Lord Mansfield, whose authority on all points connected with the 
law of insurance is very great, appears at one time to have thought 
that it would be well to exclude barratry entirely from policies, and to 
cease “ making the underwriter become the insurer of the conduct of 
the captain, whom he does not appoint and cannot dismiss, to the 
owners, who can do either.” “But,” adds a learned writer, “though 
it were expedient to prevent the owners from making an insurance of 
this sort, nothing can be more reasonable than that third parties, 
who freight a ship or put goods on board, should be allowed to insure 
against such a copious source of loss.” McCulloch, supra. In Lawton 
vs. Sun Mutual Ins. Co.,.2 Cushing, 500, 511, 512, Chief Justice 
Shaw, speaking for the Supreme Court of Massachusetts, says: 
“ But we think that they (the English and American authorities) all 
agree substantially in holding that barratry consists in willful acts of 
the master or mariners, done for some unlawful or fraudulent purpose, 
contrary to their duty to the owners of the vessel. The act must be 
willful, and not accidental or caused by negligence, unless the negli- 
gence be so gross as to amount to evidence of fraud. Patapsco Ins. Co. 
vs. Coulter, 3 Pet., (U. S.,) 222, 234. It has been held not to be 
necessary that there should be fraud in the sense of an intention on 
the part of the master to promote his own benefit at the expense of 
the owners, but any willful act of known criminality, or of gross mal- 
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versation, operating to the prejudice of the owners, is in legal contem- 

plation barratry. Earle vs. Rowcroft, 8 East, 129; Heyman vs. Parish, 

2 Campbell, 149. Every willful act on the part of the master, of 

known illegality, every gross malversation in his office, or criminal 

negligence, by whatever motive induced, whereby the owner is damni-. 
fied, comes within the legal definition of barratry.” ; 

The case in which these observations were made was that of the 
master of a whaling vessel, who, instead of cruising for whales, went 
into the port of Tahiti, on one of Society Islands, wherc the master 
sold a part of the ship’s apparel and supplies. The crew deserted and 
the vessel in consequence became so far disabled as to be unable to 
pursue her voyage, and was taken possession of by the United States 
consul at Tahiti, and sent to her owners to prevent a total loss. But 
the question came before the court upon a report of the whole evi- 
dencé given on the trial, and the question as to what acts constituted 
barratry was open for consideration and judgment. 

We are unable to assent tv a remark in the opinion of the learned 
chief justice of the common pleas, that the meaning of the word barra- 
try, from what has been said respecting it in comparatively recent 
cases, “has become nearly as uncertain now as when the question 
was first agitated in Westminster Hall, one hundred and fifty years 
ago.” We think the result of the more recent and best considered 
cases give a reasonably accurate view of the law. The great difficulty 
that seems in the first instance to have arisen, was whether a mere 
act of negligence was barratry; and it is now not only well settled, but 
in the present case conceded, that it is not. It must be some act in a 
degree willful or fraudulent—a reckless disregard of duty—palpable 
violation of trust to the prejudice of the ship and cargo. The earliest 
case in the English courts of common law relating to barratry is that of 
Knight vs. Cambridge, reported in Strange, 581 ; also in Modern Rep. 
230, and 2 Ld. Raym., 1349. In that case it was held that the neglect 
of the captain in not doing his duty by paying port duties before the 
ship went out of port, was adjudged to be barratry as a matter of law, 
(Vallego vs. Wheeler, Cowper, 143,) and I do not find that the correct- 
ness of this judgment was ever questioned in any subsequent case, al- 
though the definitions of barratry given in some of the reports of the 
case have been largely questioned. 

In the case of Moss vs. Byron, 6 'T. R., 379, the vessel was by the 
charter-party to sail from the Bahama Islands directly to Liverpool. 
The master took out letters of marque, but irregular in form. He 
stopped an American vessel on the high seas, and robbed her. He 





762 Report of Decisions. [ Oct., 


then took a prize and sent her into Bermuda, where he libeled her in 
his own and his owner’s name. While in Bermuda a storm arose 
and the vessel was lost, with the goods belonging to the charterers on 
board, which were insured. The action was against the underwriters 
to recover the loss, and they were held liable. Lord Kenyon and the 
whole court said that the act of stopping and robbing the American 
vessel was an act of barratry because it was contrary to his duty to 
his owners. It was also held that the deviation was an act of barra- 
try which entitled the plaintiffs to recover. 

This case was obviously very much criticised at the bar, as appears 
from the report of Phyn vs. The Royal Exchange Assurance Com- 
pany, 7 T. R., 501. In the latter case it appeared that the vessel 
was to sail from London to Jamaica, but was driven by unfriendly 
currents out of her course. Upon recovering her reckoning she 
was found to be between .the Grand Canaries and the island of 
Teneriffe. In this location it was agreed that her course was south- 
west, instead of which the captain bore up for the island of Santa 
Cruz, which lay northwést, and in sight about thirty miles distant, and 
there came to anchor, as was supposed to get refreshments or in some 
way for hisown accommodation. In this condition an embargo was 
laid upon the vessel by the Spanish government, and on the news of 
the declaration of war between Spain and Great Britain, the vessel and 
cargo were afterward condemned as a prize. The action was brought 
to recover of the underwriters, either by reason of a loss by capture or 
by barratry. Lord Kenyon, before whom the cause was tried at 
Guildhall, in 1793, thought it could not be barratry without a fraudu- 
lent purpose in the captain at the time, and he left the questions to 
the jury with that direction, who found that the captain’s going to 
Santa Cruz “was a deviation, and was either owing to ignorance or 
something else, but that it was not fraudulent,” and found a verdict 
for the defendant. A new trial in that case was refused simply be- 
cause the jury had found the fact that the deviation was not fraudu- 
lent, and therefore there was no barratry, which, as Ashurst, J., said, 
had been negatived by the verdict of the jury that there was no fraud 
in the case. 

Mr. Justice Johnson, in the case of the Patapsco Ins. Co. vs. Coul- 
ter, 3 Peters, 222, 234, said : “Certainly a master of a vessel who sees 
another in the act of scuttling or firing his ship, and will not rise 
from his berth to prevent it, is, prima facie chargeable with barratry. 
Although a mere misfeasance it is a breach of trust, a fault, an act 
of infidelity to his owners. So, if in the height of a storm the cap- 
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tain and crew turn in without resorting to the nautical precautions 
of lying to, and otherwise prepare her to overcome the peril, it will 
be left to a jury to determine if such conduct be not barratrous.” 

These references serve to indicate the nature of some of the acts of 
the master of a vessel which have been or may be adjudged barra- 
trous, and it is apparent that to constitute the act of barratry, the act 
of criminality or fraud need not necessarily be very gross in its char- 
acter ; but, as was said by Ch. J. Shaw, in Lawton vs. Sun Mutual 
Ins. Co., supra, it is not “ necessary that there should be fraud in the 
sense of an intention on the part of the master to promote his own 
benefit at the expense ,of the owners; but any willful act of known 
criminality or of gross malversation operating to the prejudice of the 
owner is, in legal contemplation, barratry.” It seems to follow also, 
that generally, unless the act of the master is of such a character 
that the presumption of criminality arises from the act itself, the 
question of motive and intent is for the jury, as in the case of a de- 
viation, which is barratrous or not, as the intent of the master is 
found to have been evil or innocent. -In our law it is now quite set- 
tled that most questions of mere negligence are for the consideration 
of a jury, and where the result depends upon the question whether 
any given act is fraudulent or criminal, or otherwise, the fact must 
be determined by a jury, and to this rule there is scarcely any excep- 
tion. 

It has been attempted to abolish all degrees of mere negligence, 
but the effort in a practical sense is idle, as would be an attempt by 
the courts to abolish human stupidity or depravity. Where a case 
depends upon mere negligence, in a high or low degree, the legal rule 
may be applied without regard to degree, or stupidity, or neglect, but 
no judge will fail to observe the real difference between some very 
trivial fault and the very grossest inattention. It has often been de- 
cided that gross negligence, while not mala fides per se, is yet evidence 
of it. Lord Denman said, in Goodman vs. Harvey, (4 Adol. & EI, 
870,) “the question I offered to submit to the jury was, whether the 
plaintiff had been guilty of gross negligence or not. I believe we are 
all of opinion that gross negligence only would not be a sufficient 
answer where a party has given consideration for the bill ; gross 
negligence may be evidence of mala fides, but it is not the same 
thing.” 

The cotton, to recover the value of which this action was brought, 
was insured by the defendant on a voyage from Columbus, Georgia, 
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via Charleston to Liverpool, among other things against the “ barratry 
of the master and mariners.” 

On or about the 3d of November, 1866, 125 of the 202 bales of 
cotton covered by the policy of insurance were put on board the bark 
Victoria, at Charleston for Liverpool, and previous to this time the 
master had given a clear bill of lading for the entire shipment. It is 
agreed that this required that the cotton should be stowed under 
deck, a fact which the master was not only bound to know but did 
know. He, however, stowed 90 bales of the cotton on deck, and in 
that condition sailed for Liverpool. In a violent storm at sea on the 
passage, this cotton was thrown overboard to save the vessel, and 
lost. I find it difficult to invent any excuse for the act of the 
master in stowing the 90 bales of cotton on deck, under the circum- 
stances of this case. As it turned out, it was quite as disastrous to 
the interest of the plaintiffs as if he had scuttled and abandoned 
his vessel and cargo at sea. He violated his duty and he knew it, 
and was also admonished of the fact. It seems a little difficult to 
distinguish the act from that df sailing without the payment of port 
duties, save perhaps that in the latter case the act was illegal, and in 
this, perhaps, the act was only a gross violation of duty. 

The question whether any given act of the master of » vessel is 
barratrous or not generally depends upon the intent with which the 
act was done. Illegal acts are often committed without any intent to do 
wrohg, as by ignorance, mistake, or inadvertence, or other cause, not 
having any semblance of criminality. Unless, therefore, it be held 
that every illegal act of the master is, per se, an act of barratry, without 
any regard to the intent, the circumstance that the act was illegal 
does not appear greatly to distinguish it from any gross violation 
of duty or fraudulent conduct to the prejudice of the ship or cargo. 

I do not see that an insurance of the cotton on deck at all changes 
the character of the wrongful act of stowage. If of any use, it 
could only be for the benefit of the owners. The owners of the 
cotton did not choose to rely upon the responsibility of the owners 
for the misconduct of the master and mariners, and therefore secured 
themselves by insurance on the cotton, and it was quite immaterial 
to them whether the owners effected an insurance for their own pro- 
tection or not. No insurance of that character was effected, and the 
efforts in that direction do not appear to be entirely satisfactory, and 
if the question was at all important it was one for the jury, and the 
question of the assent of any one assuming to represent the owners, 
to the master’s act of stowage, was obviously of the same character. 
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It may be true that the cotton on deck was not, by reason of the im- 
proper stowage, covered by the policy against the sea perils insured 
against, but it is equally true that if the wrongful stowage of the 
cotton on deck was an act of barratry, it was insured against under 
the barratry clause, or otherwise such a clause in a marine policy is 
without sense or meaning. The question whether the act was bar- 
ratrous or not was one of fact, and I think in this case ought to have 
been submitted to the jury. If, as is argued on the part of the de- 
fendant, the act of the master in stowing the 90 bales of cotton on 
deck was to carry all the cargo and earn all the freight he could for 
his owners, inasmuch as he knew he was violating his duty and taking 
the hazard of uncommon perils, it rather tends to show his conduct 
was not free from suspicion of its entire innocence. 

It is argued that the proximate cause of the loss was the jettison of 
the cotton to save the vessel, which was not barratry. There is no- 
thing tending to show that the jettison was an act of barratry, but 
that is quite unimportant if, upon the evidence, a jury could properly 
say that the stowage on deck was willful and fraudulent, for then it 
was barratry and the proximate cause of the loss. 

The case should have been submitted to the jury. 

All concur. 


COURT OF APPEALS OF NEW YORK. 


NORMAN PITNEY, Respondent, 


vs. 


THE GLEN’S FALLS INSURANCE ©O., 
Appellant. * 


The policy was originally made to cover the interest of P. only. Subsequently 
the agent, on the representation of the insured that his son also had an in- 
terest in the subject matter, inserted the clause in the policy, ‘‘in case of loss, 
if any, one half payable to George N. Pitney, as his interest may appear.” 


Held, that parol evidence is admissible to show what was the nature of George N. 


* Argued Sept. 29th, 1874. Decided Jan. Term, 1875. 
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Pitney’s interest. The clause may be regarded as a new contract with the real 
party in interest, for which there was sufficient consideration in the otherwise 
equitable right of P. to a proportionate return of premium. 


Held, that P., as assignee of George N. Pitney, may recover to the full extent of 
his loss. 


Held, that the complaint, setting forth the above clause, averring the interest of 
George as owner, that all the policy conditions were fulfilled, that the policy 
was assigned to P. for a valuable consideration, and that the company is justly 
indebted to him, is a sufficient pleading. 


Questions as to the meaning of particular words used in a special sense in a writ- 
ten instrument may be submitted as questions of construction to the jury. 


Held, that P. may also be entitled to recover as trustee of George N. Pitney. 


The plaintiff had other insurance on the same property, insuring his interest 
without reference to joint ownership. 


Held, that this*was other insurance within the meaning of the policy clause pro- 
hibiting the same. 


A person authorized to accept risks, settle the terms of insurance, and issue and 

7 renew policies, must be regarded as the general agent of the company. His 
power in a stock company is plenary as to the amount and nature of the risk, 
{the rate of premium, and generally as to the terms and conditions of the 
contract. . 


Where such an agent acting for two companies, upon an application for insurance 
in one company had the policies of the other, on the same subject matter, 
handed to him at his own request, he must be presumed to have read them and 
known their contents, and such knowledge will act as a waiver or estoppel 
where the application was filled by the agent and the policy issued did not have 
the existence of other insurance indorsed as required. 


A renewal is not ‘‘other insurance,” and where notice of other insurance was 
given when the policy was issued, it need not be repeated when the policy is 
renewed. 


A verbal agreement to sell, payment to be made by crediting on an existing debt, 
without any visible outward act in furtherance of the transaction, is nota 
change of title. which avoids the policy. 


Judgment affirmed. 


Appeal from a judgment of the General Term of the Supreme 
Court, Third Department, affirming a judgment entered at the Cir- 
cuit, upon a verdict. 

The action was brought against the defendant, a stock insurance 
company, to recover upon a policy of insurance upon wool. The de- 
fense was that certain warranties in the policy had not been com- 
plied with. It was also claimed that the ownership of the goods 
insured had been parted with, so that the insured had no interest at 
the time of the loss. 

The defendant has its place of business. at Glen’s Falls, in War- 
ren County. On November 2d, 1866, it issued the policy in question 
to “insure Norman Pitney against loss or damage by fire to the 
amount of $1,200 on 2,400 pounds of wool in horse-shed on George 
McKies’ farm, Cambridge.” The policy was issued by the defend- 
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ant’s agent, one Bowen, living at Cambridge, who was supplied by 
the defendant with blank applications and with blank policies. 

There was a clause in policy to the the following effect : “ provided 
that if any other insurance had been or should thereafter be made 
on the property, and not consented to by the defendant in writing 
on the policy, then the same shall be void.” 

The policy was granted upon an application of the insured, partly 
written and partly printed, which was in terms made a part of the 
contract and a warranty on the part of the insured. 

In the application there was the following interrogatory : “Is the 
property now insured?” To this the answer was “No.” Another 
question was, “ Have you the title to the premises?” The answer 
was, “ The applicant owns the wool.” To another interrogatory, “Is 
there any other party interested in the property, or who claims any 
title to or interest therein?” there was no answer. 

It appeared in evidence that this application was signed in blank 
by Pitney, the plaintiff, and was afterward filled up by Bowen. 

After the policy was issued to the plaintiff it was shown, under the 
defendant’s objection and exception, that he (plaintiff) sent it back 
to Bowen, the agent who issued it, to have it corrected. This was on 
account of the fact that George N. Pitney, son of the plaintiff, owned 
an undivided portion of the wool as tenant in common with the plain- 
tiff and others, amounting to about 1,050 pounds, and he (plaintiff) 
had forgotten to have the son’s name inserted. Bowen thereupon 
inserted the following clause in the policy : “In case of loss, if any, 
one half payable to George N. Pitney, as his interest may appear.” 
The policy as thus corrected was returned to the plaintiff. ; 

The plaintiff had no wool which he owned alone. He had a share 
of four different lots of wool, one quarter of 2,005 pounds ; one half 
1,324 pounds ; one half of 1,065 pounds ; one half of 1,173 pounds. 
His whole interest as calculated in pounds was about 2,282}. 

There was evidence that the plaintiff had, at time of issuing the 
defendant’s policy, other insurance on wool in the same building, 
without any mention in the policies of joint ownership. There were 
two policies issued to him by the City Fire Insurance Company of 
Hartford, Conn., amounting to $1,300. It was claimed by the de- 
fendant that these policies attached to the same property as was 
covered by their own contract, and that it was a case of “ other” in- 
surance within the meaning of the condition in its policy. One of 
the Hartford policies was issued Oct. 13th, 1865, for $800, for a pe- 
riod of six months, and was renewed until April 13th, 1867, three 
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days after the fire. The other was issued July 10th, 1866, for $500. 
It was renewed after the policy now in question was issued, viz., 
January 10th, 1867, for ‘six months. The insurance was then re- 
newed without the defendant’s consent or knowledge, other than that 
possessed by Bowen. 

There was also evidence that at the time of the application to the 
defendants for insurance, the plaintiff delivered to Bowen, at his re- 
quest, three policies, two in the City Fire Company and one in the 
defendant’s company ; the latter being issued through the agency of 
one Bristol. Of this the policy in litigation was substantially a re- 
newal. 

This was the only evidence to show that Bowen knew that the de- 
fendant had other insurance on the property. Bowen was the agent 
of the City Fire Company to take applications, and liad taken them 
in the case of these policies, though he had no authority to and 
did not issue the policies or the renewals. He requested the plaintiff 
to leave these policies with him. At the same time the plaintiff did 
not tell Bowen that the Hartford insurances were on the same prop- 
erty as that of the defendant, and Bowen testified that he did not 
know it. 

In March, 1867, and prior to the fire, an oral agreement was made 
by the plaintiff with Francis L. Thayer, to the effect that Thayer 
should purchase the plaintiff’s wool at fifty-six cents a pound. The 
price was not to be paid in money, but to be credited on a debt due 
to Thayer from the plaintiff, larger in amount than the price of the 
wool. The wool was to be weighed and sacked. This was not done, 
nor was any receipt or other evidence of payment given by Thayer 
to the plaintiff. It was claimed by the defendant that the result of 
this transaction was to divest the plaintiff’s title. The plaintiff sup- 
posed that his title and interest passed to Thayer, and that he had no 
interest at the time of the fire. 

The wool in the building, with the exception of 1,090 pounds, was 
burned on April 9th or 10th, 1867. 

After the fire, and before the commencement of the action, George 
N. Pitney assigned all his claim against the defendant to the plaintiff. 

At the close of the plaintiff’s case a motion was made for a non- 
suit. The motion was denied and the defendant excepted. The case 
was submitted to the jury under a charge of the judge, to which 
sundry exceptions were taken. These, as well as certain exceptions to 
evidence are considered in the opinion. 
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A verdict was found for the plaintiff for $969.44, with interest and 
costs. 

An appeal was taken to the General Term from the judgment en- 
tered on the verdict, as well as from an order denying a motion for a 
new trial. 

The judgment and order having been affirmed, the defendant ap- 
peals to this court. : 


— Brown, for Appellant. 
J. G. Suerman, for Respondent. 


Dwieurt, J. 

No question was made on the argument in this court as to the suf- 
ficiency of the preliminary proofs in this cause, nor was there any 
claim of fraud. The questions in controversy between the parties were 
narrowed down substantially to three : 

1. Can the plaintiff recover as assignee or in behalf of his .co- 
tenant, George N. Pitney ? 

2. Can he recover the insurance on his own individual interest, as- - 
suming that he was owner at the time of the fire ? 

3. Does the proof show that he was owner, or did he by his oral 
contract transfer his interest in the subject matter of the insurance 
to Thayer? 


1. The policy, as originally drawn, was made to cover solely the 
interest of Norman Pitney, the plaintiff. There appears at that time to 
have been no intimation of joint ownership of the wool. Subsequently 
an interview was had with Bowen, the defendant’s agent, in which it 
was stated to him that the plaintiff had forgotten to mention that 
his son had an interest in the wool, and that his interest was to be 
covered by the insurance. Bowen at first thought that it would be 
necessary to make out a new policy. He finally determined to insert 
the clause : “In case of loss, if any, one half payable to George N. 
Pitney, as his interest may appear.” ‘The policy, as corrected, then 
read as follows, as far as the insuring clause is concerned : “ By this 
policy of insurance * * * * the Glen’s Falls Insurance Company do 
insure Norman Pitney, of Cambridge, against loss or damage by fire 
to the amount of $1,200 on twenty-four hundred pounds of wool in 
horse-shed on the George McKie farm, Cambridge. In case of loss, 
if any, one half payable to George N. Pitney, as his interest may ap- 
pear.” 

The court at the trial admitted evidence, under objection of the 
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defendant, to show that George N. Pitney was tenant in common, and 
that the intent of the parties was to have that interest insured. It 
was claimed that such parol proof was inadmissible as affecting a 
written instrument. 

The defendant in this contention overlooks the words, “as his in-- 
terest may appear.” If the words had simply stood “in case of loss, 
if any, one half payable to George N. Pitney,” the meaning would 
apparently have been that the insurance was made solely on Norman 
Pitney’s property, and that one half of the loss was to be paid over to 
the plaintiff’s nominee instead of to himself. But when the words 
“as his interest may appear,” are added, something more seems to be 
intended. The language, though informal, points to an ownership 
in the wool of some kind. What interest is intended is not specified. 
The entire clause must be construed, and parol evidence is admissible 
td place the court in the situation of the parties, so as to be able to 
ascertain what interest George Pitney had, and then what interest be- 
longing to him was intended to be covered by the policy. 

It will readily be conceded that there are authorities to the effect 
‘ that if one joint owner insures for himself and his co-owner, without 
mentioning the latter’s name, and without any knowledge of him on 
the part of the insurers, no action will lie in that perfon’s favor. 
Dumas vs. Jones, 4 Mass., 647. In that case no representation was 
made to the underwriter by the insured, that he had a partner. The 
contract being made with the insured, and apparently on his sole ac- 
count, it was held that it was not competent for him to recover on 
the policy beyond the value of his own interest. This case went 
upon the ground, which it is unnecessary to impugn, that the insured 
had a right to know for whom as well as with whom he contracts, his 
calculations depending not unfrequently on a knowledge of the, 
character of those whom he undertakes to indemnify. 

The reason of this case does not apply if there be anything on the 
face of the policy to indicate that a party has an interest in the sub- 
ject matter of the insurance. If the words thus employed be am- 
biguous, or if the designation be so imperfect that it cannot be un- 
derstood standing alone, extrinsic evidence may be resorted to in or- 
der to ascertain the meaning. Those persons are deemed to be in- 
cluded in the policy who were in thé minds of the parties when the 
contract was made. Clinton vs. Hope Ins. Co., 45 N. Y., 454. Aff. 
8. C., 51 Barb., 647. 

It is said by Denio, J., in Bidwell vs. Northwestern Co., 19 N. Y., 
182, “that there is much greater latitude in applying a policy of in- 
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surance to the interest intended to be covered by it, than in other 
written contracts ; and in general if it is said to be on account of a 
person as agent, or for whom it may concern, the party who really 
procures the insurance, and whose property it was intended to cover, 
may be shown.” (Citing Arnould on Insurance, note 25.) See also 
1 Phillips on Ins., 163 ; Colpoys vs. Colpoys, 5 Jacobs, 451; Burrows 
vs. Turner, 24 Wend., 277 ; Newsom vs. Douglas, 7 H. & Johus., 417. 

It was conceded by all parties in Turner vs. Burrows, 5 Wend., 
541, that if the insurance had been in truth in joint account, and the 
policy had been “ on account of whom it may concern,” the fact might 
have been shown by collateral proof, and the policy then have the ef- 
fect intended by the joint owners and understood by the insurer. 
The rule is clearly laid down in the case of Sunderland Marine Ins. 
Co. vs. Kearney, 16 Ad. & Ell., N. S., 925. The court there held 
that though there was no precise description in the policy, yet the 
insurers in point of law covenanted to pay the persons interested in 
the subject matter and for whora the policy was effected, and that the 
true party in interest could be ascertained by extrinsic evidence under 
the rule, id certum est quod reddi potest. 

The case of Bidwell vs. Northwestern Co., 19 N. Y., 179, is not op- 
posed to these views. The rule already considered was recognized, 
but there was no extrinsic evidence to be applied. In the same case, 
24 N. Y., 302, extrinsic evidence was admissible in accordance with 
the remarks of Denio, J., cited supra. Grosvenor vs. Atlantic Fire 
Ins. Co., 17 N. Y., 391, also turned on an express clause in the policy 
without any extrinsic evidence. The policy named the owner of 
goods as the person insured, and made the loss, if any, payable to 
the mortgagee. It was held that the contract was with the owner 
alone, and that the mortgagee was a mere nominee to receive the 
money. ‘This case is no authority for the one at bar, where the ad- 
ditional words, “ as interest may appear,” are found, and extrinsic evi- 
dence was introduced to show the interest intended to be insured. 

In Mussey vs. Atlas Mutual Ins. Co., 14 N. Y., 79, the policy was 
issued to Mussey on account of himself and others, as their “ interest 
may appear.” It was held that it covered those by whose direction 
it was effected and for whose benefit it was intended to be made. Pp. 
83-4. Assuming that the evidence was admissible, it was abundant 
to show the intent of the parties to insure the interest of George N. 
Pitney. 

The application had been signed in blank and was filled out by 
Bowen in the plaintiff’s absence. When Norman Pitney went for 
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the policy he saw‘that it did not cover that of his son George, and 
then told him that part of it belonged to him. Bowen suggested 
that he could buy his son’s wool. He made an effort to do so, but 
failed. He then sent the policy back by Harvey Bench, his son-in- 
law, to Bowen to have the necessary alteration made. Bench testified 
that he handed the policy to Bowen and stated to him that Norman 
and George N. Pitney requested him (Bench) to take the policy to 
Bowen, and to state that they wanted to have the policy so fixed that 
George’s interest would -be insured. Bowen at first thought that he 
would have to send it to the office, but finally said that he could fix 
it, and inserted the clause already quoted from the policy. The 
testimony also showed that George’s interest was that of a tenant 
in common with his father, and its amount and value were fully 
proved. 

In the subsequent portions of the opinion it will appear that Bowen 
was a general agent of the defendant, and had sufficient authority to 
make the alterution under consideration. The clause may be re- 
garded as a new contract with the real party in interest. Solmes vs. 
Rutgers Fire Ins. Co., 4 Abb., Ct. Appeals Dec.; 5. C., 3 Keys, 416 ; 
opinion of Grover, J. There wus sufficient consideration for this 
agreement, as had it not been made the plaintiff would have had an 
equitable right to a return of a proportionate part of the premium, 
as he would not have had sufficient interest for all the policies to act 
upon, and the over-payment would be regarded as a mere mistake 
in the haste of transacting the business. 

On these grounds the plaintiff, as assignee of George N. Pitney, 
may recover to the full extent of his loss, there being no other insur- 
ance on his interest. His cause of action and the assignment of the 
same were sufficiently set forth in the complaint. That commences 
by stating that for another and further cause of action against the 
defendant, under and by virtue of the policy of insurance, which was 
annexed and referred to, there is a clause in the following words, ete. 
The clause in question is set out. It is then averred that George 
had an interest in the property as owner to a specified amount ; that 
it was destroyed by fire ; that all the conditions of the policy were 
fulfilled, including notice and preliminary proof of loss ; that the po- 
licy was assigned to the plaintiff for a valuable consideration, and 
that the defendant is justly indebted to the plaintiff, as such assignee, 
in a specified sum. This pleading is sufficient under §162 of the 
Code, which allows a party to set forth a copy of the instrument under 
which he claims, and to specify the amount due. 
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The objection to a passage in the charge of the judge to the jury, 
on this branch of the case, is not well founded. He said : “ Taking 
the words of the contract alone, independent of surrounding circum- 
stances, the fair and legitimate constructién of the language of the 
contract would be, not that George Pitney was insured for his own 
property, but he would receive a portion of the money going to Nor- 
man Pitney, according to any interest that George Pitney may have 
in the property.” This sentence was not objected to by the defendant, 
as it was more favorable to him than he had any reasonable ground 
to expect. The judge added, “ But in giving construction to this in- 
strument it is proper for you to look at the surrounding circumstances 
for the purpose of seeing what the parties intended, and if the de- 
fendant intended to contract that George Pitney’s interest in the 
wool, together with the interest of the plaintiff in it, should be in- 
sured, and if the circumstances surrounding the transaction satisfy 
you that that was the intention, you will have the right to say so, and 
to give such construction as those circumstances require. 

This part of the charge was objected to as leaving a question of 
construction of a written instrument to the jury when it should have 
been disposed of by the judge. This passage must be read in con- 
nection with other parts of the charge, where he stated that he 
charged, as matter of law, that if from the surrounding circumstances 
they believed that it was the intention of the parties that the con- 

.tract should be read as an insurance of both Norman and George 
Pitney’s interest in the wool, they had a right to say so and the 
plaintiff could recover. Taking the whole stbject together, the judge, 
when he said that the jury could give “such construction as the cir- 
cumstances might require,” only meant that they could give such con- 
struction to the circumstances as they thought proper, as modifying 
the legal construction of the instrument which they must take from 
him, independent of those circumstances. It was one of those fre- 
quent instances of unguarded use of language to which every judge 
is subject in the haste and excitement of a trial at Circuit, and to 
which attention should be called specifically, by counsel pointing out 
the precise bearing of the objectionable matter, in order to found an 
exception upon it. Instead of that the defendant simply excepted 
“to so much of the charge as stated that if the jury were satisfied 
from surrounding circumstances and the words of the contract, the 
meaning of which the judge had already laid down to the jury inde- 
pendent of those circumstances, that it was the intention of George 
Pitney and the defendant to insure George’s interest, then they may 
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find that fact.” The defendant’s counsel claiming that no question 
of construction could be submitted to the jury. 

This last proposition of the counsel was much too large. It is well 
settled that questions as to the meaning of particular words used in 
a special sense, in a written instrument, are for the jury, 

The judge might well refuse to follow the counsel upon a state- 
ment so broad and unqualified. It is not true that no question of 
construction can be submitted to a jury. 

This subject may also be considered from another point of view. 
Assume that by force of the policy, taken as a whole, the contract 
of the company to insure George Pitney is made, not with him but 
with Norman Pitney in his behalf, and that it was so understood by 
the parties ; Norman Pitney is then but an agent for an unnamed 
though known principal to the extent of George Pitney’s interest. 
Norman Pitney then becomes trustee of an “express trust,” under 
§ 113 of the Code, as being one “ with whom a contract is made for 
the benefit of another.” Considerant vs. Brisbane, 22 N. Y., 389. 
Bayley, J., in Sargent vs. Morris, 3 Barn. & Ald., 280, says, “ An ac- 
tion on an insurance policy may be brought either in the name of the 
party by whom or for whom it is made.” The same ruling is made 
in Somes vs. Equitable Ins. Co., 12 Gray, 532; Williams vs. Ocean 
Ins. Co., 2 Metc., 306 ; 2 Phill. on Ins., 1958. The defendant is thus 
placed in this dilemma: If the contract was made with George Pit- 
ney, the plaintiff may sue as assignee ; if made with Norman Pitney 
in behalf of George, the action may still be brought by the plaintiff, 
Norman. The present complaint would suffice for that purpose, the 
allegations as to assignment being rejected as surplusage, and all the 
necessary facts being before the court. The evidence on the subject 
of George Pitney’s interest would in that view be legitimate, as the 
plaintiff would recover. as matter of law on the very terms of the 
contract, as acting for his principal with the knowledge of the in- 
surer. 

From every point of view the claim of Norman Pitney, whether as 
assignee or trustee of George Pitney, is to be sustained. 


2. The next question is as to the effect of that clause in the policy 
which provides that if any other insurance had been or should there- 
after be made on the property, and not consented to in writing on the 
policy, then the same should be void. 

The plaintiff claimed on the argument that this clause is not appli- 
cable to the case. He insisted that the interest insured in the Hart- 
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ford companies was not the same interest as that insured by the de- 
fendant. The ground was, that the one simply insured the plaintiff’s 
interest without any reference to joint ownership, while the other ap- 
plied to undivided property. 

I do not think that this view is sustainable. All the interest which 
the plaintiff had for the Hartford insurance to affect was an undivid- 
ed interest, so that as a matter of fact each policy attached itself to the 
same subject matter. A clause prohibiting double or over insurance ° 
means nothing else than the interest of the insured, whatever that 
may be. Springfield F. and M. Ins. Co. vs. Allen, 43 N. Y., 396; 2 Phil. 
on Ins., 1250. But here the interest of the plaintiff under the two 
sets of policies was the same. ll of the wool in the building owned 
by the plaintiff was held by him in undivided shares. It is impossi- 
ble by any juggle of words to make his separate undivided interest 
different from the joint interest to which, co far as the plaintiff is con- 
cerned, he and his associate are entitled. 

This point was directly involved in Mussey vs. Atlas Mutual Ins. Co., 
14 N. Y., 84. Mussey and Reid were joint owners. Tlie court said: * 
“Tf the policy in suit was on Mussey’s interest, and the two first men- 
tioned policies were upon the interests of Mussey and Reid, a case of 
double insurance exists. Mussey’s interest is twice insured, and if both 
policies could stand and be enforced according to their tenor, and 
unaffected by the special stipulations in respect to double and 
over-insurance, he would be entitled to double compensation.” The 
same principle under a somewhat different state of facts was ap- 
plied in Ogden vs. East River Insurance Company, 50 N. Y., 389, 
[2 Insurance Law Journal, 134.| In that case a specific parcel 
of property was insured by a policy containing a clause as to other 
insurance, and the same property was covered by another policy, which 
also included other parcels, all being insured for an entire sum. It 
was held that this was “other” insurance, and the case of Howard 
Insurance Company vs. Scribner, 5 Hill, 298, to the contrary was there 
overruled. 

As the Hartford policies and the defendant's insurance thus cover 
the same “ property ” so far as the plaintiff is concerned, the condi- 
tion in the policy is applicable, and it is void unless there is some- 
thing in the attendant circumstances to prevent the application of the 
rule. It is clear that the consent of the company was not given in 
writing on the policy. The question to be considered is whether 
such consent was waived, or whether the defendant is estopped from 
setting up noncompliance with the condition. 
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It will be observed that the agency of Bowen in the present case 
was very broad. He was supplied by the defendant with blank ap- 
plications and blank policies. He effected insurances and returned 
them to the company. At the time this contract was made, Novem- 
ber 2, 1866, he issued policies, including that in litigation. In this 
case the plaintiff signed a blank application which Bowen filled up, 
then issued him a policy on the same or a subsequent day, and then 
transmitted the application to the company as an accepted applica- 
tion. At the time of the application the plaintiff delivered to Bowen, 
according to a prior request from that person, the Hartford policies 
as well as the one of which the policy in litigation was substantially a 
renewal. The Hartford policies had been previously issued by Bow- 
en. The judge on this state of facts refused to nonsuit the plaintiff, 
holding that if notice was given to Bowen of the former insurance 
that was sufficient, even though the required entry upon the policy 
was not made, and that Bowen was such an agent as to have the same 
power of waiver as if he were president or other authorized officer of 

‘the company; and that the whole matter must go to the jury. The 
charge maintianed substantially the same ground, and the defen- 
dant excepted to so much of it as instructed the jury that if they be- 
lieved notice of the Hartford policies was given to Bowen at the time 
of the application the plaintiff could recover. There was also a re- 
quest to find a verdict for the defendant on these causes of action. 

This state of facts fairly presents an inquiry as to the power of such 
an agent as Bowen. 

It will be observed that the defendant is a stock company, in which, 
according to some authorities, the agents are to be construed to have 
larger powers than those which appertain to mutual companies. 
Some of the defendant’s authorities, cited from the reports of Massa- 
chusetts and other States, are to be explained by this distinction, be- 
ing special cases involving the powers of agents of mutual companies 
in which exceptionally strict rules of construction were followed. 
See Brewer vs. Chelsea Mutual Fire Ins. Co., 14 Gray, 208. 

It is clear that a person authorized to accept risks, to agree upon and 
settle the terms of insurance, and to carry them into effect by issuing 
and renewing policies, must be regarded as the general agent of the. 
company. Post vs. Etna Insurance Company, 43 Buarb., 351. The 
possession of blank policies and renewal rvceipts signed by the presi- 
dent and secretary is evidence of a general agency. Carroll vs. Char- 
ter Oak Insurance Company, 40 ib., 292. 
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The power of such an agent of a stock company is plenary as to 
the amount and nature of the risk, the rate of premium, and general- 
ly as to the terms and conditions of the contract, and he may make 
such memoranda and indorsements modifying the general provisions 
of the policy, and even inconsistent therewith, as in his discretion 
seems proper, before the policy is delivered and accepted, and in some 
cases even afterward. May on Insurance, § 129. He may also insert, 
by memorandum or indorsement, a description of the property. in- 
sured inconsistent with the description of the same contained in the 
application, and such change will be effectual to protect the insured, 
although the policy itself provides that all the conditions named in 
the application are to be fully complied with, and that the application 
shall be apart of the policy, and a warranty on the part of the in- 
sured. May on Insurance, § 129; Gloucester Manuf. Co. vs. Howard 
Fire Ins. Co., 5 Gray, 498. 

In the case at bar, Bowen was agent both for the Hartford com- 
pany and the defendant. When the Hartford policies were handed 
to him, at his own request, he must have known what the object was, 
and had full opportunities to acquire information by reading the poli- 
cies. He was clearly put upon inquiry-to know their relation to the 
subject in hand. The plain presumption is, that he read the policies 
and acquired full information of their existence and contents. The 
notice thus supplied to him was, on general principles of the law of 
agency, notice to the defendant. It must be assumed, accordingly, 
that owing to his general agency the defendant knew that there was 
other insurance on the property, and with that knowledge made no 
statement of the fact on the policy. This act may be called a waiver, 
or may be treated as an estoppel. 

The case of Van Bories vs. United Insurance Company, 8 Bush, 
(Ky. ) 133, is very near to that under discussion. In that case, Shea 
and O’Connell obtained from the insurance company defendant a 
policy upon merchandise and fixtures. On the following day they 
obtained further insurance in Kenton Insurance Company. Both 
policies were issued by one George T. Moore, who was a general 
agent for both companies. The policy of the first named company 
provided that any subsequent insurance should be made known and 
indorsed in writing. Consent was not indorsed, and no actual notice, 
as far as appeared, given by Moore, living in Louisville, to the defend- 
ant, doing business in Covington. 

The court said that it could not be claimed that the defendant 
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company did not have notice. Both policies were issued by the same 
person, who was general agent. If Moore did not notify the defendant 
that was a fault of an agent toward his principal, and did not exon- 
erate the insurer. It was further held that the failure to take the steps 
requisite by the policy did not in any event make the policy absolute- 
ly void. At most it only makes it voidable, so that the insurer in 
that view had an election either to cancel the policy or to retain the 
premium. This election should have been exercised within a reason- 
able time after notice. It had notice from the moment the general 
agent issued the policy, and by retaining the premium has become 
estopped or has waived any right which it may have had to cancel 
the policy. 

This case is supported by Horwitz vs. Equitable Insurafce Com- 
pany, 40 Miss., 557; Hubbard vs. Hartford Fire Insurance Com- 
pany, 33 Iowa, 325, [1 Ins. Law Jour., 178;] Conch vs. City Fire 
Insurance Company, 37 Conn., 248; Peckren vs. Phoenix Insurance 
Company, 6 Lansing, 411; Carroll vs. Charter Oak Ins. Co., 10 Abb., 
N. S., 166. In all of these cases it is maintained that these condi-’ 
tions concerning other insurance if broken made the policy at most 
only voidable, and that there may be a waiver by parol of a condition 
requiring writing. 

The effect of the agent of the company filling up a blank applica- 
tion has been already considered by this court in Rowley vs. The 
Empire Insurance Company, 36 N. Y., 550. It was there held that 
an agent authorized to take applications for insurance should be 
deemed to be acting within the scope of his authority when he fills 
up the blank application for an insurance, and if by his fault or negli- 
gence it contains a material misstatement, not authorized by the in- 
structions of the party who signs it, the wrong should be imputed to 
thre company and not to the assured. This is a direct authority for 
the disposition of the case at bar, the only difference between the 
cases, so far as that branch of it which relates to the blank application 
is concerned, being that in the one there is a case of negligent omis- 
sion to state a fact of which Bowen had notice, and in the other there 
was a positive misstatement. This distinction does not afiect the 
principle. See also Plumb vs. Cattaraugus County Mutual Insurance 
Company, 18 N. Y., 392. 

‘There is a number of authorities, some of which are cited by the 
defendant, which take a different view of the subject under discussion 
from that which has been maintained herein. Some of them are 
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cases in which statute law required “other” insurance to be indorsed 
in writing on the policy, and the courts considered that they had no 
power to dispense with a statute requirement. Others depend upon 
special rules applied to mutual as distinguished from stock compa- 
nies ; others still are from States that are known to adhere to con- 
structions of peculiar security: e. g., Massachusetts and Rhode Island. 
May on Insurance, § 145. 

The weight of opinion is now throughout the country with these 
later New York cases and the results of this opinion. The very re- 
cent writer just quoted, Mr. May, sums up all the cases as follows, 
and his generalization after a careful examination of the authorities 
is believed to be accurate: ‘“ In many policies the notice of other in- 
surance is required to be in writing and indorsed on the policy, and 
it has formerly been frequently held to be essential that these par- 
ticulars should be literally complied with, and that verbal notice, or 
anything short of the notice and the formalities subsequent thereto 
required by the condition, would subject the delinquent to forfeiture. 
Thus where the insured, after procuring subsequent insurance, gave a 
memorandum of it to the agent of the company which issued the prior 
policy, to be entered on the records, the policy not being at hand, the 
agent saying that such entry would answer every purpose, and the agent 
afterward told the insured that he had made-the entry, it was held 
that the condition was violated,” (citing many cases.) “But,” he adds, 
“the courts have become more liberal in favor of the assured in their 
construction of this sort of stipulation in policies of insurance. While, 
as we have seen, the old rule required the consent to be in writing and 
indorsed on the policy, it is the decided tendency of the modern cases 
to hold that if the notice be duly given to the company or its agent 
of the additional insurance, and no objection is made, the company 
will be estopped from insisting on a forfeiture of the policy because 
their consent thereto was not indorsed as literally required by the 
stipulation, and where both policies are negotiated through the same 
person, who is agent for both companies, his knowledge is the knowl- 
edge of each company.” May on Insurance, § 369, 370. 

Other sections of this work show that by the term “agent” in this 
statement is meant “general agent.” § 118, 154. These authorities 
are sustained by this text-writer, by a large array of very recent de- 
cisions, some of which have already been noticed in this discussion. 
It has been plausibly objected that the view of the subject herein 
tuken is that it is opposed to the rule that parol evidence is inadmis- 
sible to affect a written instrument. The objection however proceeds 
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upon a misconception of the effect of that rule. That is but a canon 
of construction applied to ascertain the meaning of an instrument 
conceded to be valid. This has no bearing upon the point now un- 
der discussion. That concerns the validity or existence ofan instru- 
ment. 

The defendant urges that there is a condition precedent in the in- 
strument, which, by reason of non-performance, makes the contract 
utterly void. The plaintiff says, in substance, “ That I admit ; but it 
has been dispensed with, and the instrument is valid.” The question 
is accordingly not one of construction, but of validity. Nothing is 
better settled than that the existence of a written instrument may be 
established or overturned by parol evidence. There is no question of 
construction in such a case. It isa preliminary one whether there 
is any contract to interpret or construe. It is of the nature of a con- 
dition precedent to be subject to waiver, and that may be in general 
either oral or written. When the waiver is established the contract 
takes effect free from the condition. 

The result is that as Bowen was a general agent to issue policies, and 
was authorized to fill up blank applications, any omission to follow 
the company’s rules is imputable to his neglect and is not the fault of 
the plaintiff. The company had constructive knowledge of the prior 
insurance through express or implied notice to Bowen, and are now 
under all the circumstances, estopped from making any claim that 
the policy is void by reason of the non-observance of the requisite 
conditions. The defendant further insists that if this be all true, it 
is inapplicable to the renewal of the Hartford policies. One of these 
(for $500) was renewed after the policy in suit was issued, viz., Jan- 
uary 10th, 1867. Bowen was not the agent at this time, and it is 
claimed that the plaintiff was bound to give notice of this renewal 
under the clause in the defendant’s policy. It is urged that the re- 
newal is a new contract. 

This position is untenable. A renewal is in one sense a new con- 
tract, but it is not “ other ” insurance, within the meaning of the po- 
licy. It is buta continuation of an existing insurance. It would be 
in the highest degree inconvenient to hold that notice must be given 
on every renewal to other insurers, on the theory that it was a new 
insurance. If the notice of the original insurance is properly given, 
it must be held to continue through all true renewals of it. This po- 
sition agrees with the views of this court in Brown vs. Cattaraugus 
Co. Mut. Ins. Co., 18 N. Y., 391. It is there held that the taking of 
a policy of insurance in renewal of the prior insurance mentioned in 
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the application for another policy, is not within the terms or spirit 
of the provision in the latter policy, requiring notice in case of mak- 
ing other insurance. This doctrine is deemed to be perfectly sound, 
and is re-affirmed in this case. 


3. The defendant’s claim that the title to the wool had been changed 
by the oral sale to Thayer is unfounded. At most it could only affect 
that portion of the wool which plaintiff owned prior to the fire, and 
not that to which he had title as assignee of George Pitney. The 
evidence showed that the whole transaction of sale rested in words. 
Thayer orally agreed to give the plaintéff fifty-six cents for the wool, 
which was to be weighed, sacked, and delivered at a specified place, 
and the unwashed wool was to be shrunk. Payment was to be made 
by crediting the amount of the sale on an existing debt. No visible 
outward act was done in furtherance of this transaction. It is true 
that the plaintiff and Thayer owned the property to a certain extent 
in common, though this was not the case as to all the lots of wool. 
Even if it was so held, it was still necessary that some act should be 
done to comply with the statute of frauds. Per Cowen, J., in Archer 
vs. Yeh, 5 Hill, 295; Shindler vs. Houston, 1 N. Y., 261. The au- 
thorities are so fully collateral in the case last cited, that it would be 
a waste of time to refer to them. The eminently sound doctrine is 
there affirmed that there must be, to comply with the statute of 
frauds, something over and above what would be sufficient to make 
the bargain valid at common law. There must be some overt act 
done subsequent to the sale, unequivocally indicating the intention 
of the parties. Per Gardiner, J., p. 265 ; Shindler vs. Houston, supra. 

Reference may be made to the following cases, as applying this 
principle to cases resembling that at bar. Mattice vs. Allen, 3 Abb., 
Ct. App. Dec., 248 ; S. C., 3 Keyes, 492 ; Clark vs. Tucker, 2 Sandf., 
157; S. P. Ely vs. Ormsby, 12 Barb., 570; Walrath vs. Richie, 5 
Laws., 362; Teed vs. Teed, 44 Barb., 96; Brabine vs. Hyde, 32 N. Y., 
519, revg. 30 Barb., 265. 

The case last cited is quite in point. The price of the goods sold 
was there to be applied in payment of an existing debt, but no re- 
ceipt or other evidence of payment was given to the seller. As in the 
present case, all that passed between the parties was mere words, 
The court held that the payment or discharge must be consummated at 
the time so as to bind both parties by their acts rather than by mere 
words. In that case there was an entry of payment (corresponding 
to the price of the goods) made on the books of the buyer (the 
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creditor) though that was not communicated to the seller (or debtor). 
The court held that this was not sufficient to take the case out of the 
statute. 

There was no evidence of delivery in the case at bar, in accord- 
ance with the terms of the contract, and no writing. To establish 
the sale, reliance must be had solely on the proposed payment, and 
that, as has been shown, was not sufficient. It is immaterial that the 
plaintiff supposed that the title was in Thayer. That was a mere 
mistake of law, having no influence on the rights of the parties. It 
is claimed that this supposition on his part may have diminished 
his watchfulness and lulled to sleep his vigilance, and that the act 
thus tended to “increase the risk,” under a clause in the policy re- 
lating to that subject. This argument is, however, remote and specu- 
lative, and has no practical bearing upon the case. If these views 
are correct, it is unnecessary to consider in detail any exceptions to 
the charge of the judge bearing upon this branch of the cause. 

The whole case was disposed of rightly in the court below, and the 
judgment should be affirmed. 

Dwiaeuxt, C., reads for affirmance; Gray and Rerynoups, CC., con- 
cur ; Lorr, Ch. C., and Eart, C., dissent. 

Judgment affirmed, with costs. 


COMMISSION OF APPEALS OF NEW YORK. 


ISIDORE PECHNER, Respondent, 
vs. 


PHCNIX INSURANCE COMPANY, 
Appellant.* J 


A petition for removal to the United States court simply alleged that the defend- 
ant was a citizen of Connecticut and the plaintiff a citizen of New York, but 
did not assert that at the time of commencing the action they were citizens of 
the respective States. . 


* Argued Jan. 7th, 1875. Decided May Term, 1875. 
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Held, that there must be an allegation of citizenship at the time of commencing 
the action, and the averment is therefore fatally defective. 


The policy provided that it should be void in case of other insurance without 
written consent indorsed. 


Held, that an agent having power to indorse consent could, by express words or 
implication, give oral consent that would be a valid waiver of the required con- 
dition. 

Held, that the power of a general agent to receive notice of other insurance, to in- 
dorse consent, and issue policies, includes the power to waive strict com- 
pliance with the terms of the contract. 


Judgment affirmed. 


Appeal from an order made at the General Term of the Supreme 
Court, Third Department, denying a new trial, and ordering judgment 
for the plaintiff upon a verdict. 

The action was brought to recover the amount of a policy of in- 
surance for $2,000, issued to D. Straus & Co., on a stock of goods and 
merchandise at Elmira, and assigned by them, with the defendant’s 
consent, to the plaintiff, who was the owner of such goods when the 
loss occurred. 

The defendant is a corporation created and doing business under 
the laws of the State of Connecticut, but having an office and trans- 
acting business at the city of Elmira, in this State. 

The original complaint in the action was verified by the plaintiff 
May 21st, 1867, and served June Ist. ‘The verification was made in 
Chemung County, and stated that the plaintiff was “of said county.” 
An amended complaint was verified June 5th, 1869. 

In June, 1867, the defendant filed a petition with the court, praying 
for a removal of the cause from the Supreme Court to the Circuit 
Court of the United States ; that the “ petitioner is a citizen of the 
State of Connecticut, and that Pechner, the plaintiff, is, as the peti- 
tioner is informed and believes, a citizen of the State of New York.” 
The petition was accompanied with the usual bond and approval. 
The petition was denied, and the order affirmed at General Term. 

The defendant answered the amended complaint on June 2Ist, 
1869, setting up that there was a clause in its policy providing that 
if the assured should have, or should thereafter make any other in- 
surance on the property thereby insured, or any part thereof, without 
the consent of the defendant written thereon, the policy should be 
void. It was then averred that, notwithstanding the said provision, 
and in violation thereof, the insured, after the issuing of the policy, 
procured other insurance, in designated companies, to the amount of 
$5,500, without notice to the defendant and without its consent being 
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written on the policy, except that by an indorsement thereon it had 
consented to other insurance to the amount of $2,000, and no more. 

At the trial the plaintiff offered evidence, under exception, which 
it was claimed tended to prove a waiver of the condition above set 
forth concerning other insurance. The facts bearing upon this point 
are sufficiently stated in the opinion, as well as upon exceptions to the 
judge’s charge to the jury. 

A verdict having been rendered for the plaintiff, and the excep- 
tions having been brought on for argument at General Term, a mo- 
tion for new trial was denied and judgment ordered for the plaintiff 
on the verdict, with costs. The-defendant thereupon appealed to this 
court. 


James Brock Prrxtns, for Appellant. 
S. B. Tomutnson, for Respondent. 


Dwient, C. 

The petition for the removal of this cause to the United States 
court was properly denied. It simply alleged that when the petition 
was filed, (June 15th, 1867,) the defendant is a citizen of Connecti- 
cut, and the plaintiff (as the defendant is informed and believes) is 
a citizen of the State of New York. It is not asserted that at thé 
time of the commencement of the action the parties were citizens of 
the respective States named. Such a statement is fatally defective. 
Holden vs. Putnam Fire Ins. Co., 46 N. Y¥.,1. In that case the only 
proof of the citizenship of the plaintiff made upon the application 
for removal was found in the petition of the defendant, made and 
verified April 5th, 1867, and which recited that the action was com- 
menced March 25th, 1867. After stating the nature of the action, 
and that the defendant is a citizen of Connecticut, it proceeded as fol- 
lows : “ Delos L. Holden, the plaintiff in said action, is a citizen of 
the State of New York.” The Court of Appeals said that this was 
simply an averment that when the petition was drawn the plaintiff 
was a citizen of this State, but that no legal presumption arose from 
that fact, that he was a citizen at the time of the commencement of 
the action. The rights of the parties, under the law of Congress pro- 
viding for removal of causes into the Federal courts, are governed by 
the facts existing when the action was commenced, and a subsequent 
change of residence or citizenship does not confer or defeat a right 
to proceed under it: Clark vs. Matthewson, 12 Peters, 164; Mol- 
lan vs. Torrance, 9 Wheat., 537. Accordingly, in the present case, as 
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far as the statements in the petition are concerned, the court below 
properly denied the application for removal. People vs. Chicago, 34 
Ill., 356 ; ‘Savings Bank vs. Burton, 2 Metce., (Ky.,) 242. 

The defendant, however, claims that this case is taken out of the 
operation of the rule in Holden vs. Putnam Fire Ins. Co.; by the fact 
that there was in the verification of the plaintiff’s original complaint 
the caption “Chemung County,” and that the plaintiff stated that 
he was “of said county.” His argument is, that the petition and 
complaint are to be read together, and if so, that the words “of said 
county ” are equivalent to an assertion of residence at the time of the 
commencement of the action, and that} residence is prima facie evi- 
dence of citizenship. 

This argument cannot be sustained. It is not necessary to inquire 
whether, under the circumstances, the allegations in the petition can 
be connected in the way suggested with the complaint.- There was 
no evidence that the complaint was before the court, or that it was 
even on file. Assuming, for the sake of the argument, that its state- 
ments and verification could be read with the petition, it cannot 
fairly be claimed that the words “Chemung County, SS., Isidore 
Pechner, of said county,” are a sufficient allegation of the citizenship 
of Pechner to oust the jurisdiction of the State court. It is clear 
beyond dispute that the State court had jurisdiction over the parties 
and the subject matter until the terms of the 12th section of the 
United States judiciary act of 1789 were complied with. This juris- 
diction is not to be subverted until clear proof is made that the act 
of Congress has been complied with. This is all the more so since it 
has been determined that if the proper proof is made, the further ° 
proceedings before the State court are coram non judice, wholly with- 
out jurisdiction, and yoid. Stevens vs. Phenix Ins. Co., 41 N. Y., 
149. 

The words on which the defendant relies are perfectly consistent 
with the fact that the plaintiff was, when he made his verification, a 
resident alien, has since become naturalized, and at the time of filing 
the petition was a citizen. It is expressly held in Parker vs. Over- 
man, 18 How., U. S., 137, that an averment of residence in the peti- 
tion is not enough. There must be an allegation that the party was 
a citizen when the action was brought. If the statement on which 
the defendant relies had been incorporated in the petition itself, to 
the effect “that when the complaint was filed the plaintiff was ‘ of 
Chemung County,’ and that he is (now) a citizen of the State,” ete., 
it would have been plainly insufficient on the rulings in the cases of 
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Holden vs. Putnam Fire Ins. Co. and Parker vs. Overman. Of 
course it does not improve his case that the one statement was in 
the petition and the other in the verification of the complaint. 

The main question in the cause is, whether the policy is void be- 
cause there was other insurance upon the property without the writ- 
ten consent of the defendant. 

The policy provided that if the insured shall have, or shall here- 
after make any ofher insurance on the property hereby insured, or 
any part thereof, without the consent of the company written hereon, 
* * * * then, and in every such case, the policy shall be void. 

The appellant in regard to this clause asserts two propositions : 
one is, that its provisions cannot be waived by mutual consent, proved 
by oral evidence ; the other is, that there was in any event no valid 
waiver in this case. 

It appeared on the trial that the policy in question was issued at 
Elmira by Thos, Perry, agent for the defendant. It was in force 
from the 31st day of March, 1866, to the same date in 1867, and was 
issued to Henry D. Straus, upon a stock of goods in that city. Pech- 
ner, the plaintiff, bought the goods of Straus, who had three other 
policies upon them, issued by one Ayres, amounting in the aggregate 
to $5,500. When the sale to Pechner took place, the plaintiff and 
Straus called at the office of Perry and stated the terms of the trans- 
action. Scott, Perry’s partner, looked at all the policies and wrote a 
consent to the transfer on that of the defendant, saying to the plain- 
tiff, ‘‘ You are all right ; this is all you want.” Afterward, and while 
the policy of the defendant was in force, the plaintiff surrendered 
the policies issued by Ayres and took out three new policies in other 
companies. ‘The.amount of insurance was the samé. In April the 
plaintiff removed to another store. He thereupon saw Scott and got 
his consent in writing to the removal. At the same time he exhibited 
to him the new policies, and Scott had them in his hands and opened 
them. The plaintiff then asked Scott if these insurances were good 
and all right, and Scott having opened and looked them over, said 
they were all right. The renewal of the defendant's policy took 
place in March, and the facts just detailed occurred thereafter. Scott 
denied that he ever knew that the plaintiff had other insurance to the 
amount of $5,500, or that he was ever asked to consent to that 
amount, or did consent to it. He, however, said that he had assented 
to $2,000 other insurance, and that when Straus and the plaintiff 
called on him to get consent to the assignment, they had papers in an 
envelope, and handed him the package, which was said to contain po- 
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licies written by Ayres, and that he took out one policy and gave con- 
sent to the assignment. It was proved by Scott’s testimony that he 
had been an agent for the defendant for about nine years, and was 
such at the ‘time, and that he had been doing a large business for 
the company, had issued hundreds of policies and renewals, and had 
been notified of hundreds of cases where there was other insurance, 
* * * * and that such things as consents to transfers and renewals 
of policies are of frequent occurrence in his business. 

Under this testimony the judge declined to direct the jury to find 
a verdict for the defendant, and charged the jury that if Scott saw 
the policies, and knew the meaning of them, and said “it was all 
right,” the plaintiff can recover. Under this instruction the jury 
found a verdict for the plaintiff. 

The defendant, in claiming that this ruling was erroneous, insists 
that all this evidence was, in point of law, immaterial. It could have 
in his view no influence on the contract, since it was parol evidence, 
and as that cannot be resorted to for the purpose of varying a writ- 
ten instrument, it could not be applied to show a waiver of the con- 
dition in question. This claim is, however, a misapplication of that 
rule, which is a cardinal one in construction, and simply designed to 
ascertain the true meaning and intent of a contract, which all parties 
concede to be valid. It has no application when the validity of the 
contract itself is in question. It is familiar Jaw that a written instru- 
ment may be shown to be void by parol evidence. It may be thus 
attacked and overthrown for fraud, illegality, want of consideration, 
or other vice going to the existence of the instrument. If it can be 
so attacked, it can be sustained in the same manner. This doctrine 
applies to the case at bar. What the defendant says to the plaintiff 
is substantially this : “ Your policy is void, because when you took 
out insurance with Ayres you did not observe a clause in it which 
requires the notice of other insurance to be indorsed in writing on 
the policy.” “True,” the plaintiff replies, “but you have by your 
conduct relieved me from complying with that rule, and the policy is 
valid.” 

The whole contest is upon the validity or invalidity of the contract, 
and the sole point is, can a condition precedent be waived by the 
words or acts of the parties? That is simply an inquiry whether a 
party can by his own acts be precluded from setting up a condition 
inconsistent with his acts, to the injury of an opposite party whom he 
has thus misled. The requirement that the consent should be in- 
dorsed on the policy is simply a provision that a prescribed act of a 
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formal nature should be done. Suppose that the policy had provided 
that the consent should be published in the city newspaper, or posted 
on a bulletin board at a court-house door, could that not be dis- 
pensed with by mutual agreement? Could not the defendant so act 
as to be estopped from insisting upon it? How would such a case 
differ in principle from that existing here? The provision that an 
indorsement shall be made on a policy is nothing but a direction 
that an act shall be done, and falls into the class of ordinary condi- 
tions precedent. 

The most that the defendant could contend for under any hypo- 
thesis is, that the contract provides for a specific mode of proving 
consent, and that this precludes all other modes, even by mutual con- 
sent. It is plain that this indorsement could not have been contem- 
poraneous with the execution of the contract. The new policies 
were not taken out until after it went into operation. The defend- 
ant must then contend that if the parties, when they enter into a 
contract not required by law to be in writing, provide for a particular 
mode of proving the performance of an act, they cannot by subsé- 
quent acts or arrangements vary from it. The contract thus becomes 
an iron bond, binding both parties even against their joint will. Such 
a conclusion is little less than absurd. An illustrafion may be found 
in the law of grants, or other dispositions of property. Suppose that 
a father had given an estate to his daughter, to revert to himself in 
case she married during her minority without his written consent, and 
subsequently she married with his oral consent, would that not be a 
substantial performance of the condition? In a case where a father 
by his will had required the consent of trustees after his death, and 
had subsequently given his own consent, it was held that the condi- 
tion was dispensed with. 

There is also a class of cases in which even trustees, who were re- 
quired to give a consent in writing to a marriage, have been held to 
do so by an oral consent which had been acted upon. These cases are 
extremely strong, as it might be plausibly claimed that they could not 
exceed the authority conferred by the instrument creating the trust. 
Lord Strange vs. Smith, Amb., 263 ; Worthington vs. Evans, 1 Sim. 
& Stuart, 165 ; Pollock vs. Croft, 1 Meriv., 181 ; Campbell vs. Netter- 
ville, 2 Ves., 5384. In Lord Strange vs. Smith, the consent of a mo- 
ther to a marriage was required to be in writing, and if there were a 
marriage without that consent certain estates in land were to be for- 
feited by the daughter. In other words, the title was to be divested 
by the non-performance of acondition subsequent, The mother pro- 
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posed and encouraged the marriage. After a time she took offetise 
and would not consent. The court held that her conduct was equi- 
Yalent to a consent, and held that there was no forfeiture. This de- 
cision has been frequently approved. It is clearly sustainable on the 
doctrine of equitable estoppel. ; 

In Worthington vs. Evans, a legacy was given on condition of the 
legatee marrying with the consent in writing of the executors. He 
afterward married with their approbation, but they did not express 
their consent in the manner required by the will. It was held, not- 
withstanding, that the legatee was entitled to the legacy. The court 
held, inasmuch as the trustee had expressed his approbation, and 
only failed to sign the consent from a reason personal to himself, that 
the condition was substantially complied with. 

If these cases are sound as applied to the act of a trustee having 
specific powers conferred upon him by a conveyance or a will, how 
much clearer is the rule where the opposite party to a contract 
chooses to dispense with a condition introduced into the contract 
solely for his benefit, and who may have substantial reasons for 
waiving strict performance. 

I am aware that there are some cases which have held that a con- 
dition in a lease that a lessee shall not assign, etc., without the con- 
sent of the landlord in writing, is broken by such assignment, not- 
withstanding a subsequent parol license given by the landlord. 
Roe vs. Harrison, 2 Term R., 425. The same rule was applied in 
Littler vs. Holland, 3 ib., 590, to a covenant in written articles of 

“agreement. See also, Martin vs. Foundling Hospital, 1 N. & B., 191. 

These cases, however, turn upon special doctrines applied by the 
court to sealed instruments. In both these cases there was a con- 
tract under seal, and the decision was rested on that ground. In the 
last case the court suggested that there might be another remedy in 
equity. The court held, in Roe vs. Harrison, that even the breach of 
such a condition may be waived by a subsequent acceptance of rent by 
the landlord with knowledge of the breach. In other terms, while the 
condition in the sealed instrument could not be dispensed with by 
mere words, it might be by acts inconsistent with the enforcement of 
the forfeiture. 

This doctrine was affirmed in Martin vs. Foundling Hospital, 1 V. 
and B., 191, (A. D. 1813.) This was also the case of a lease under 
seal. There was a condition requiring the previous written consent 
of the landlord to the use of the premises leased for the purpose of 
carrying on a trade. The premises having been used for certain 
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trades without written consent, an ejectment was brought to cause a 
forfeiture. A bill in equity was thereupon filed for an injunction to 
restrain the prosecution of the action. The court hesitated to sa} 
that these acts would constitute a general license to carry on all sorts 
of trades ; but that the good sense was, and the law ought to be, that 
you must infer from the lessor’s conduct that he would have given 
that sort of license which it would have been prudent to give, and 
that the real question was, whether the lessor stood by and permitted 
expenditure on the faith of the lessor’s conduct. P. 191, 192. 

So in Richardson vs. Evans, 3 Maddock, 218, (A. D. 1818,) where 
there was a similar clause, the court said that though in a lease with 
a condition requiring written consent, a parol license to underlet is 
not sufficient in equity any more than in law, yet if such parol license 
is used as a snare, and under circumstances which amount to fraud, 
the court will grant relief, and added, there is no proof here that the 
original lessee was induced by the conduct of the original lessor 
to underlet these premises without a written license, or that the plain- 
tiff, relying uport this parol license, has suffered any injury or incon- 
venience. The court is here plainly of opinion that the doctrines of 
equitable estoppel may be applied to licenses of this kind. 

As a result of all the cases, and of sound principle, I think it clear 
that a condition required by a written instrument, not under seal, 
that an act be performed or evidenced by a statement in writing, may 
be waived by parol, and that from necessity the acts going to estab- 
lish waiver may be shown by parol evidence; and that while on techni- 
cal grounds this doctrine has not been extended in some cases in 
courts of law to such clauses in sealed instruments where a mere 
parol license has been given, yet that even in such cases a parol 
license may be upheld in equity on the theory of an equitable 
estoppel. 

There is every reason why these doctrines should be applied to in- 
surance policies. The language of the Supreme Court of the United 
States, in Insurance Company vs. Wilkinson, 13 Wallace, 236, [1 Ins. 
Law Jour., 607,] leads to the same general conclusion as is maintained 
in the present case. “The principle does not admit oral testimony 
to vary or contradict that which is in writing, but it goes upon the 
idea that the writing offered in evidence was not the instrument of 
the party whose name is signed to it; that it was procured under such 
circumstances by the other side as estops that side from using it or 
relying on its contents ; not that it may be contradicted by oral testi- 
mony, but that it may be shown by such testimony that it cannot be 
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lawfully used against the party whose name is signed to it,” or whose 
contract it may be deemed to be. 

It is freely admitted that some of the earlier cases are opposed to 
these views. Thus in Carpenter vs. Washington Ins. Co., 16 Peters, 
495, it is held that the requirement of written consent cannot be 
waived by parol, but that there must be an indorsement on the policy. 
This case, however, and others resembling it, must be deemed to be 
overruled upon this point. See the cases collected in May on Insur- 
ance, § 369, 370. 

The only further point to be considered in the case at bar is, 
whether the facts were sufficient to justify the conclusion that a wai- 
ver had taken place. 

Scott, with whom the plaintiff dealt, was by his own showing the 
general agent of the defendant. This is proved by the fact that he 
issued policies and their renewals, received in the regular course of 
business notice of insurance in other companies, and gave the usual con- 
sents. The power of such an agent of a stock company is plenary as 
to the terms and conditions of the contract, and he may make such 
memoranda and indorsements modifying the general provisions of the 
policy, and even inconsistent therewith, as in his discretion may seem 
proper. Gloucester Manuf. Co. vs. Howard Fire Ins. Co., 5 Gray, 
498. Pitney vs Glen’s Falls Ins. Co., Comm. Appeals, Jan., 1875, 
[reported ante, p. 765 ;] May on Ins., § 129. The same rule will be 
applied to consents to assignments made after the execution of the 
policy, provided that the agent is entrusted with that branch of the 
business. 

It is clear in the otitset that notice to the agent is notice to the 
company. Thus in Gale vs. Lewis, 16 L. J., N. S., Q. B., 119, it was 
decided that the knowledge by an agent of the assignment of a 
policy prior to the declaration of the assignor’s bankruptcy is the 
knowledge of the company in such a sense as to make the assignment 
complete under the English law, and prevent the policy from pass- 
ing to the assignee in bankruptcy. The case was distinguished from 
that of ex parte Hennessy, 2 Dru. and War., 355, because in that 
the agent, though general, was not under the special circumstances 
of the case authorized to receive notice so as to affect the company. 

The same. general rule must be applied to power to give consents 
to further insurance, particularly where the company knows or has 
reason to know the practice of the agent, as in the present case, who 
testified without contradiction that he had issued hundreds of them. 
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The general power to receive notice of further insurance, to indorse 
consents and to issue policies, includes the power to waive strict com- 
pliance with the terms of the contract. In other words, what the 
company itself can do at its home office can in general be done by 
such agent, who, in the place where the contract is made, represents 
the company in respect to it. Any other rule would be inconvenient 
and would greatly interfere with despatch in business. A recent 
writer expresses the rule as now understood in these terms: “The 
tendency of the courts is daily becoming more decided to hold that 
such an agent may waive any of the conditions of the policy and 
bind the company by such waiver, and that his promises and acts, 
both of omission and commission, representations, statements and 
assurances made within the scope of his agency, and after knowledge 
of a breach of condition, or of the inaccuracy of the statements in the 
application, if relied on by the insured, who is himself without fault, 
may be set up by the insured, either on the ground of waiver or of 
estoppel, in answer to a claim of forfeiture.” May on Insurance, § 143. 

The case of Insurance Co. vs. Wilkinson, 13 Wall., 222, [1 Ins. Law 
Jour., 607,] is highly satisfactorily upon this point. In that case the 
powers of general agents of life insurance companies acting at a dis- 
tance from the home office were much considered. The court said, 
“that the powers of the agent are prima facie co-extensive with the 
business entrusted to his care, and will not be removed by limitations 
not communicated to the person with whom he deals. An insurance 
company establishing a local agency must be held responsible to the 
parties with whom they transact business for the acts and declara- 
tions of the agent within the scope of his employment, as if they pro- 
ceeded from his principal.” P. 235. 

Had the company itself at its principal office treated the plaintiff 
as Scott did, assuring him that the transaction was right, I think it 
clear, both upon principle and authority, that it would have been 
estopped from setting up in its defense that the condition requiring 
a written indorsement on the policy had not been complied with. 
The plaintiff must have relied upon such a statement. It is not con- 
ceivable otherwise that he would have left matters in the informal 
condition in which they stood when the loss occurred. Within all 
the authorities cited, a practical fraud would be perpetrated upon 
him if the insurers were then allowed to repudiate the policy. The 
act of the general agent must be regarded as of like character, and as 
being of the same effect. 
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This branch of the subject has been recently fully discussed in this 
court. See Pitney vs. Glen’s Falls Insurance Company, supra. It is 
not necessary again to go over the ground there reviewed. It was 
there held that if at the time of issuing the policy notice of other in- 
surance was given to the general agent of the insurers, and no objec- 
tion was made, the company will be estopped from insisting on a for- 
feiture of the policy because their consent was not indorsed as liter- 
ally required by the stipulation. See also Thompson vs. St. Louis 
Mutual Life Ins. Co., 2 Ins. L. J., 422; Peck vs. New London Mutual 
Ins. Co., 22 Conn. 575; Van Bories vs. United Life etc. Ins. Co., 
8 Bush, (Ky.) 133. May on Ins., § 370, and cases cited. 

A rule is laid down by Mr. Bliss, in his work on lifesinsurance, to 
the effect that if at the time the acts are done, or the declarations 
made by the company which are alleged to constitute a waiver or 
estoppel, the assured could not in consequence thereof by any possi- 
bility have been damaged, there is in law no waiver. § 267. Conced- 
ing this to be sound law, the preseut case is brought within his rule. 
It is plain that the plaintiff might have been, and is, seriously dam- 
aged if the policy is avoided by want of compliance with the condi- 
tion. The general principle applied in Pitney vs. The Glen's Falls 
Ins. Co., supra, must govern the case at bar. The only difference be- 
tween the two cases is, that in the former the waiver or estoppel 
took place when the contract was entered into, while in the present 
case the transaction occurred while the policy was in operation. This 
fact is not material. : Scott testified that he had given consents in 
hundreds of instances. From the nature of the case many must 
occur after the contract went into operation. To these the rules of 
agency will apply in the same manner as in the other case. Brockel- 
bank vs. Lagrue, 5 C. & P., 21; Bliss on Life Ins., § 304. In other 
words, the contract of insurance being made voidable and not void 
by a failure to comply with the conditions precedent, at whatever 
stage of the contract such failure may occur, the doctrines of waiver 
and estoppel will be applicable unless there is something special in 
the circumstances to prevent their application. 

* There was no error in the disposition of the cause in the court be- 
low, and the judgment should be affirmed, 

All concur. 





SUPREME COURT OF THE UNITED STATES. 


Octroser Term, 1874. 


STEAMBOAT MOLLIE MOHLER, 
vs, 


HOME INSURANCE CO.* 


In the case of a barge wrecked by collision with a bridge on the Mississippi, in 
which the insurance company filed a libel to recover against the carrier under 
its right of subrogation, the carrier insisted that the loss occurred through a 
peril of navigatiou, which was excepted in the bill of lading. 

Held, that the burden of proof is on the carrier, and nothing short of clear proof, 
leaving no reasonable doubt for controversy, should be permitted to discharge 
him from the duties which the law has annexed to his employment. 


Held, that railroad bridges, though to a certain extent impediments to commerce, 
are themselves highways of commerce, and officers of steamers plying Western 
rivers must be held to the full measure of responsibility in navigating streams 
where bridges are built across fhem. 


Decree of Circuit Court affirmed. 


Davis, J. 


This is an appeal in admiralty from a decree of the Circuit Court 
‘for the Eastern District of Wisconsin. 

The appellee was the insurer of a cargo of wheat shipped on a 
barge appurtenant to the steamer Mollie Mohler, on the 12th of May, 
1866, at Mankato, in the Minnesota River, in the State of Minnesota, 
and destined to St. Paw, on the Mississippi. The barge was wrecked 
by collision with a bridge pier just above the city of St. Paul, and the 
cargo became a total loss, which the insurance company paid, and* 
filed its libel in the District Court to recover the amount under its 
right of subrogation. 

It is insisted that the loss occurred through a peril of navigation 


* The steamboat Mollie Mohler, her boats, etc., the Northwestern Union Packet Co., claim- 
ant, Peyton 8. Davidson and Joseph A. Shepherd, stipulators, appellants, vs. the Home Insurance 
Company of New York. 
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which was one of the exceptions contained in the bill of lading, and 
that therefore the carrier was excused from delivery of the wheat. 
Both the lower courts held that this excuse was not justified by the 
evidence, and that the officers of the steamer were guilty of a wrong- 
ful act in. attempting to pass through the piers of the bridge in the 
state of the weather at the time. The burden of proof lies on the 
carrier, and nothing short of clear proof, leaving no reasonable doubt 
for controversy, should be permitted to discharge him from duties 
which the law has annexed to his employment. The burden has been 
assumed by the carrier, and the case was heard on the testimony in- 
troduced by the respondents, the libellant having called no witnesses. 
The answer sets up that the accident occurred through a sudden and 
unexpected gust of wind which overtook the boat as she was about 
passing through the piers, and that she is, therefore, not answerable 
for the consequences of the collision. It may be true that the boat 
would have safely made the passage*if the wind had not driven her 

‘against the pier, but this does not solve the difficulty. The inquiry 
is, whether the passage should have been undertaken at all in the 
general bent of the weather on that day. If the carrier had sufficient 
warning to put him on his guard, and chose to neglect it and take 
the chances of a venture when common prudence told him there was 
danger in it, he cannot escape on the ground that the particular peril 
which finally overcame him was a sudden gust of wind. The gen- 
ral doctrine that a carrier is not answerable for goods lost by tempest 
has no application to such a case. 

It is undeniable that the weather was boisterous during the after- 
part of the day on which the*loss occurred, and that the boat was laid 
up at Mendota, near the mouth of the Minnesota River, on account of 
the wind. After sundown she proceeded on her voyage, the wind 
having “abated,” the master says, or, according to the testimony of 
the mate, having “calmed down some.” There is a singular dis- 
crepancy in the testimony of these two officers as to the condition of 
the wind after the boat left Mendota. The master swears there was 
no wind to affect the boat until the Julia, an ascending boat, got near 
the Mohler ; while the mate says the wind rose after the Mohler left 
Mendota, and blew hard by spells all the way down. They also dis- 
agree as to the point where the Julia was met. The master says it 
was not more than a quarter of a mile above the piers, while the mate 
fixes the distance at one and a half miles. Both had equal opportu- 
nities of judging, and thtre is nothing in the record affecting the 
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credibility of either. In such a case the ‘defense fails, for the re- 
spondents have no right to ask the court to prefer the testimony of 
one witness over the other when there is nothing in the record to show 
that one is more reliable than the other. 

Apart from this there is enough in the evidence to establish satis- 
factorily that the weather had not cleared, nor the direction of the 
wind changed, and that the boat should either not have left her moor- 
ings at Mendota, or have landed at some proper point before the 
piers were reached. It won’t do to say that the wind had moderated 
and that the officers of the boat thought they could get through with- 
out trouble. They had no right to think so, for on such a day 
squalls were likely to arise at any moment, and it was bad seamanship, 
being forewarned, to attempt to go through such a dangerous place 
in the river. It is difficult at all times to make the passage of these 
piers, and especially so in sudden gusts of wind blowing from the 
south, which was the case on that day. And this difficulty is enhanced 
in the night time, and when the current, by reason of high water, is 
increased, 

Any prudent officer would have stopped until the weather became 
calm. At any rate, it was the duty of the master of the boat in ques- 
tion to have done so, and, failing in this duty, he is chargeable with 
the consequences of his negligence, which, in this case, were lament- 
able, for not only was property in his charge destroyed, but a human 
life lost. The officers of steamers plying the Western waters must be 
held to the full measure of responsibility in navigating streams where 
bridges are built across them. These bridges, supported by piers, of 
necessity increase the dangers of navigation, and river men, instead 
of recognizing them as lawful structures built in the interest of com- 
merce, seem to regard them as obstructions to it, and apparently act 
on the belief that frequent accidents will cause their removal. There 
is no foundation for this belief. Instead of the present bridges being 
abandoned, more will be constructed.’ The changed condition of the 
country, produced by the building of railroads, has caused the great 
inland waters to be spanned by bridges. These bridges are, to a 
certain extent, impediments in the way of navigation, but railways 
are highways of commerce as well as rivers, and would fail of accom- 
plishing one of the main objects for which they were created—the 
rapid transit of persons and property—if rivers could not be bridged. 
It is the interest as well as the duty of all persons engaged in busi- 
ness on the water routes of transportatiofi to conform to this neces- 
sity of commerce. If they do this, and recognize railroad bridges as 
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an accomplished fact in the history of the country, there will be less 
loss of life and property, and fewer complaints of the difficulties of 
navigation at the places where these bridges are built. If they 
pursue a different and contrary course, it rests with the courts of the 
country, in every proper case, to remind them of their legal responsi- 
bility. 

The decree of the Circuit Court is affirmed. 





MISCELLANEOUS. 


The Following summary of cases, chiefly in the lower courts, is from 
various gpurces, not official. 


Fire. —Reformation of contract. 

The policy covered five thousand dollars for the term of one year. 
on his merchandise, hazardous or not hazardous, and on his machine- 
ry, tools and fixtures, contained in the five-story brick building, occu- 
pied by him as a tobacco factory and warehouse, Nos. 19 and 21, 
situated on west side of Hammond Street, between Third and Fourth 
Streets, Cincinnati, adding that the premises were heated by a furnace 
in the cellar, and connected with the building by wooden bridges 
from the upper story. 

The case went up on a petition in error, and the plaintiff in error 
was plaintiff below. 

There was no dispute as to the amount of the loss. The question 
was, whether the policy covered the property lost, which consisted of 
tobacco situated in the fifth story of a building on Main Street, which 
was used by the plaintiff in connection with a five-story brick build- 
ing, fronting on. Hammond Street, the connection being by wooden 
bridges across an area. The policy was originally issued to C. W. 
Roback, and transferred to the plaintiff. 

Defendant in answering denies that it insured any property of the 
plaintiff at any other place than at Nos. 19 and 21 Hammond Street, 
and denies any loss of the property insured under its policy. 

The plaintiff proposed to prove, and it was admitted that it could be 
proved, that when the policy of insurance was obtained, the tobacco 
in the fifth story of the Main-street building was shown to the agent 
of the defendant as part of the subject of insurance, and that a sur- 
veyor on behalf of the defendant examined it all, including that in the 
fifth story of the building on Main Street, which was occupied as part 
of the factory and warehouse by the insured, and that the said fifth 
story was used entirely and exclusively in connection with the said 
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five-story building as a part of said factory and warehouse, and was 
accessible only by and through its connection with said five-story 
brick building fronting on Hammond Street. The court below has 
ruled the evidence as inconsistent with the policy, and instructed the 
jury that the plaintiff was not entitled to recover. 

It was held by this court that the plaintiff should not be made to 
suffer loss of his insurance by reason of failing to show a mutual mis- 
take in a suit for reformation of contract; that the intent of the policy 
evidently was, to cover the tobacco in the fifth story of the building 
fronting on Main Street, which was described in the policy as being 
connected with the five story brick building fronting on Hammond 
Street by wooden bridges. 

Parol evidence was admissible to show that a room, connected by 
the wooden bridges with the main building, and used as part of the 
tobacco factory, was included in the premises described. Judgment 
reversed. [Tarr, J. | 

Harris vs. Aitna Ins. Co. 


Sup. C. of Cincinnati, 
e 


Fire.— Limitation clause. 

Suit brought May 15, 1874, and filing of claim for a loss occurring 
February 22, 1873. 

Defendant answered, setting out the year and clause in its policy, 
which was as follows : 

“12. It is furthermore hereby provided and mutually agreed, that 
no suit or action against this company for the recovery of any claim 
by virtue of this policy shall be sustainable in any court of law or 
chancery, until after the award shall have been obtained fixing the 
amount of such claim in the manner above provided, nor unless such 
suit or action shall be commenced within twelve months next ensuing 
after the loss shall occur; and should any suit or action be commenced 
against this company after the expiration of the aforesaid twelve 
months, the lapse of time shall be taken and deemed as conclusive evi- 
dence against the validity of such claim, any statute of limitation to 
the contrary notwithstanding.” 

Plaintiff replied, denying that his claim was debarred by limitation, 
as alleged in defendant’s answer, and alleged that his cause of 
action accrued and became due upon the 30th of June, 1873, and that 
under the terms and conditions of said policy the said plaintiff had 
commenced his action within the time allowed him therein, Defen- 
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dant demurred and the court sustained the demurrer, and case was 
dismissed. 

In plaintiff’s petition it was stated that defendant failed to have 
an award properly made, and that defendant’s agent abused and 
insulted plaintiff, and refused to point out any defects in the proofs 
of loss, or to recognize them in any manner. The court said, in 
sustaining the demurrer, that the company’s agents were not com- 
pelled to recognize the claim of plaintiff. f 

Kuchenmeister vs. Brewers’ Fire Ins. Co. 


Sup. Ct. of Cincinnati. 
, 


Frre.— Fraudulent subscription to stock, and loan of securities. 

Where an alleged stockholder in an insurance company deposits 
with the company in payment of his subscription valuable securities, 
for the purpose of having the same reported by the company as part 
of their assets, and of exhibiting the same to the Insurance Commis- 
sioner as such, and they are so reported and exhibited, he is estopped 
from denying the validity of his subscription to the stock, and from 
recovering hack the securities because of the invalidity thereof. 

Nor can he allege any informalities in the organization of the com- 
pany, or that his subscription was conditional merely. 


Commonwealth vs. Manufacturers’ Ins. Co. 
= Decision Feb., 1875. C. P. Dauphin Co.. Pa. 





